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THE 
DAUPHIN COUNTY REPORTS 

CONTAINING THE CASES DECIDED BY 

Judges of the Twelfth Judicial District of Pennsylvania 

and the 
Decisions of the Departments of the State Government 

o 

John W. Ettinger vs Chas. H. Miller 
Statate of limitationfl — Bar — ^New promise. 

To take a debt out of the bar of the statute of limitations there 
must be a clear and unequivocal acknowledgment of the debt, a 
specification of its amount or a reference to something by which the 
amount may be definitely ascertained and a promise to pay, either 
express or implied. Disconnected statements, each falling short in 
some particular, cannot be pieced together, to make up a sufficient 
promiser. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 653, January Term, 1917. 

Paul A. Kunkel, for plaintiff. 

E. M. Hershey, for defendant. 

AVickersham, J., December 8, 1920. 

December 16, 1909, the defendant, Chas. H.' Miller, executed 
and delivered to the plaintiff, John W. Ettinger, a promissory • 
note for $77.00 payable one month after date. He did not pay 
the note when it was due. September 21, 1916, the plaintiff 
commenced an action of assumpsit against the defendant be- 
fore Alderman Murray to recover the amount due upon this 
note; after hearing the proofs and allegations of the parties. 
Alderman Murray entered judgment in favor of the plaintiff 
and against the defendant for ^9.50, together with $19.80 in- 
terest, making the total of $69.30. A transcript of the judg- 
ment so entered by the alderman was filed in the Court of 
Common Pleas of Dauphin County on January 6, 1917, to No. 
653 January Term, 1917, and on October 13, 1920, the plain- 
tiff filed a statement of his demand. To this statement the 
defendant filed an affidavit of defense admitting the allegations 
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in the plaintifFs statement but averring that the claim of the 
plaintiff had long since been barred by the statute of limita- 
tions, and this is the only question we have before us for con- 
sideration. 

It clearly appears from the record that the suit was com- 
menced before Alderman Murray more than six years after 
the note in litigation was due, and therefore was barred by 
the statute of limitations. The plaintiff, however, claims that 
the defendant, subsequent to the date of the maturity of the 
note in litigation, to wit: on April 8, 1911, acknowledged the 
debt and promised to make payment at a subsequent period. 
To establish this promise the plaintiff relies upon a letter 
dated April 8, 1911, and addressed to Paul A. Kunkel, his at- 
torney, which reads as follows: 

"I am in receipt of yours of Apr. 6-11 and note what you say 
regards the John W. Ettinger Bill which is all right as far as 
your letter is conserned, but I have an offset a Lumber Bill 
and a check on @ for $20.50 Dated Jan. 6-1910 Now Mr. 
Kunkel I am shure you and I can arrange this some time in 
the near future when I get some money once I will call to 
see you so kindly do not make any costs on it for at present I 
have no money but will see you before long. I will look up 
the Lumber Bill which is something like ^.00 or $7.00 and 
check #980 Merchants N. B. and was cashed by I. P. Bow- 
man. Paid by the Mechanics Bank Jan. 10. 

Yours 

Charles H. Miller." 

We do not think this letter contains a clear and unequivocal 
acknowledgement of the debt for which suit was brought, a 
specification of the amount of it, or a reference to anything by 
which the amount could be definitely ascertained, and there 
is certainly nothing therein from which as express promise 
to pay the debt can be inferred or implied, all of which is 
necessary in order to toll the bar of the statute of limitations : 
Ward vs Jack et al., 172 Pa. 416. The suit was brought to 
recover the amount due upon a promissory note. The letter 
to Mr. Kunjcel is in acknowledgment of the "J^^" W. Ettin- 
ger Biir' an3 therefore fails to identify the debt upon which 
the suit IS brought with the debt mentioned in the letter pbove 
quoted. There is no promise to pay contained in this letter 
cither expressed or imnlied ; the most that the letter contains 
is an assurance that Mr. Kunkel and the defendant "can ar- 
range this some time in the near future when I get some 
money." Such a loose expression cannot be construed or 
twisted into "an express or implied promise to pay." Dis- 
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connected statements, each falline short in some particular, 
cannot be pieced together to make up a sufficient promise: 
Potter's Estate, 16 Pa. Superior p. 576. To take a debt out 
of the bar of the statute of limitations, the identification of 
it must be made by the debtor at the time of the promise, or 
the payment or the act relied on. An identification by mere 
inference from other collateral matters is not sufficient : Rosen- 
crance et al vs Johnson et al., 191 Pa. p. 520. 

Linderman vs Pomeroy, 142 Pa. 168, was a much stronger 
case than tiie one at bar. In that case the following conver- 
sation took place : < 

" Tf Hoffman does this, if I owe you anjrthing I will pav 
you; and if you owe me anything you will pay me;' to which 
the defendant replied: 'Yes, sir; if you owe me anything you 
must pay me, and if I owe you I will pay you.' " 

Held the promise of the defendant being conditional and 
indefinite was unavailing as an acknowledgment of the in- 
debtedness sufficient to toll the bar of the statute. 

The plaintiff seems to rest his case very largely upon the 
authority of Franklin vs Franklin, 22 Pa. Superior, p. 463, 
but we are not able to concur with the conclusion which he 
seems to have reached after reading this authority. We quote 
from the opinion of Judge Ferris, the trial judge, on page 465 : 

"It is, however, a principle of law that even if six years 
had expired, the bar, as it is called, of the statute of limita- 
tions must be removed by an acklownedgment of the in- 
debtedness and the promise to pay which the law requires to 
be very explicit. Such an acknowledgment must be un- 
qualified. It must be consistent with the promise to pay 
on demand. It must not be accompanied by such other ex- 
pressions as indicate a willingness to pay at some future 
time. No acknowledgment less than this will toll the statute. 
The language should be so clear as to preclude hesitation as 
to the debt or its meaning." 

The judgment of the court below was affirmed by the Su- 
perior Court. 

A careful study of the authorities herein cited and many 
others which might be mentioned, leads us to the conclusion 
that there is not sufficient in the letter relied upon by the 
plaintiff to toll the bar of the statute of limitations, and there- 
fore the motion for judgment for want of a sufficient affidavit 
of defense is over-ruled. 
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The Commonwealth ex rel Edith R/ Backstresser vs 

Alice A. Rife 

Lunatics — ^Election of lunatic widow to take against win of her 

deceased husband. 

The right of a lunatic widow to elect to take against the will of 
her deceased husband is properly exercised by the court having charge 
of her estate. 

Petition for election to take against will. C. P. Dauphin 
County, No. 612, September Term, 1920. 

Wm. M. Hain, for petitioner. 

Hargest, P. J., December 27, 1920. 

The Commonwealth Trust Company, committee of the per- 
son and estate of Alice A. Rife, a lunatic, petitions this Court 
to have the Court elect, in behalf of the said lunatic, to take 
against the will of Jacob F. Rife, deceased, the husband of 
said lunatic. A hearing was had upon said petition and evi- 
dence offered. 

We find the following, 

FACTS. 

Alice A. Rife was born December 27, 1855, and is, therefore, 
nearly sixty-five years old. She was married to Jacob F. Rife, 
who died June 10, 1920, having made his last will and testa- 
ment dated November 22, 1916, and admitted to probate July 
9, 1920, recorded in the Register's Office of Dauphin County 
in Will Book "X", Page 330. 

The inventory and appraisement of the Estate of Jacob F. 
Rife, deceased, was filed August 7, 1920. 

Alice A. Rife, was found by this Court to be a lunatic Aug- 
ust 23, 1920, and committed to the custody of the Pennsyl- 
vania State Lunatic Hospital at Harrisburg. Subsequentljr 
proceedings to have a committee appointed were had, testi- 
mony taken, and the Commonwealth Trust Company was ap- 
pointed committee of her person and property. She was not 
at any time subsequent to the probate of the will of Jacob F. 
Rife in mental condition to elect to take under or against his 
will. 

The Estate of the said lunatic amounts to $1078.00, consist- 
ing of household and kitchen furniture, U. S. Liberty Bonds, 
Pennsylvania Railroad Stock and cash. 

The Estate of Jacob F. Rife, deceased, consists of real 
estate worth $6075.00, and personal property, according to 
the inventory and appraisement filed in said estate, amounting 
to $7042.54 of which $6717.29, represents money in bank, and 
the balance or $325.25, household furniture. Part of the house- 
hold furniture, as shown by the testimony in the proceeding 
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to have a committee appointed, belonged to Alice A. Rife and 
the remaining part to Jacob F. Rife, so that the estate of 
J acob F. Rife amounts approximately to $12,792^9. 

Jacob F. Rife, deceased, by his last will and testament gave 
to his wife the privilege of taking $300.00 worth of furniture 
(most of which already apparently belonged to her) at tlie 
appraisement, for her exemption, and if she did not desire to 
remain in the house she was given the right to take her 
widow's exemption in cash. He gave to her one-third of the 
income of all his real and personal estate but devised to her 
no part of his estate absolutely. 

DISCUSSION. 

This is an unusual proceeding. The Court is asked to elect, 
for the lunatic, to take against the will of her husband. 

In Kennedy vs Johnston, 65 Pa. 452, it is held that the right 
to make such election is personal "to be exercised by the 
widow herself, or if she be incompetent because of unsound- 
ness of mind, by the Court which has charge of her estate." 
That all of the power which a committee of a lunatic has is 
derived from the Act of June 13, 1836, P. L. 592, *'and unless 
the power to elect can be found in the law or be fairly inferred 
trom its general terms, it does not exist. It is obvious, there 
is no such power conferred in words general or special, and 
there appears to be nothing in the character and nature of the 
duties enjoined from which the power can be drawn." * * * 
*To the Court belongs the power of making orders touching 
the care and custody of the person, and the management and 
safekeeping of the estate of the lunatic, necessary and proper 
for the purpose. The election of one of two things when only 
one can be chosen for the lunatic, is undoubtedly a judicial 
not a ministerial act, and belongs to the Court and not to the 
committee. The act of election settles the title, and makes 
that absolute which was before uncertain and optional.." * 
* * * "It was therefore not in the power of the com- 
mitte of his own motion to relinquish the provision made for 
the wife in the will of the husband, and cast himself upon the 
dower. It was his duty to apply to the Court of Common 
Pleas having jurisdiction over the person and estate of the 
lunatic for leave to elect the dower, which the court would 
grant only on due consideration of the advantages and disad- 
vantages of the choice. After such a decree he could then 
proceed to have a record of his election made in the Orphans' 
Court, under the provision of the Act of 29th of March, 1832, 
and be in a position to recover the dower if denied to him." 

In re Winfield S. Borden, 13 Dist. Rep. 1, Judge Wiltbank, 
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reviewing the power of the Court under a petition of this char- 
acter said : "In exercising the discretion to elect to take against 
the will, or to accept the terms of the will, we must ascertain 
the circumstances of the lunatic, and the nature and the ex- 
tent of the estate which mav be availed of; and to this end 
information is to be desired from all persons competent to en- 
lighten us, in which character the petitioners appear." It is 
also held that the jurisdiction of the chancellor in such case is 
exercised ex parte. 

In this case the two daughters, who are the other heirs of 
Jacob F. Rife, deceased, have endorsed, upon notices sent to 
them by the committee, a statement that they are in favor of 
having the Court elect, in behalf of their mother, to take 
against the said will. 

The Estate of Jacob F. Rife is not likely to be more than 
$11,000.00, after all of the expenses incident to its administra- 
tion have been paid. One third of this amount from which, 
under the will, Alice A. Rife would derive the income would 
be $3666.67. The income of that sum at 5% would amount to 
$183.33, a year or $15.27, per month which would not be suffi- 
cient to properly maintain her, even at the insane hospital. 

Under Section 1, (b) of the intestate Act of June 7, 1917, 
P. L. 429, she is entitled to one-third of the personal and real 
estate of Jacob F. Rife, deceased, absolutely. If she recovered 
her reason, it would be to her interest at her age, to have the 
use of the corpus of this estate rather than be confined to the 
income on one-third. 

ELECTION. 

Now, December 27, it appearing to the Court that it is for 
the best interest of the estate of Alice A. Rife, a lunatic, to 
elect to take against the will of Jacob F. Rife, deceased, ad- 
mitted to probate on the 9th day of July, 1920, and recorded 
in the Register's Office of Dauphin County, in Will Book "X", 
Page 330, the Court, acting as a chancellor, hereby elects in 
behalf of the Estate of said Alice A. Rife, a lunatic, to take 
against the said will and hereby orders and directs the Com- 
monwealth Trust Company, committee of the said Alice A. 
Rife, lunatic, to demand of the Mechanics Trust Company, 
Harrisburg, Pennsylvania, Executor under the said last will 
and testament of the said Jacob F. Rife, such proportion of the 
estate of the said Jacob F. Rife as the said Alice A. Rife, 
widow, is entitled to under the intestate laws of this State. 

It is further ordered and decreed that the Prothonotary cer- 
tify a copy of this election to the Orphans' Court and that the 
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same be recorded, indexed and registered as required by Sec- 
tion 23 of the Act of Assembly of June 7, 1917, P. L. 403, 
known as the "Wills Act of 1917." 



Eligibility of Women to Hold Office. 
Public office— Women— Eligibility to hold office. 

Under our scheme of government, the right of a citizen to take part 
in the work of government, as an elector, implies the further attri- 
bute of eligibility to participate therein as an officeholder. 

The obligations and duties resting upon women as voters are pre- 
cisely the same as those resting on men, and a rational construction 
of our laws leads to the conclusion that the privileges of citizenship 
should be measured by the same standard for both. 

In the absence of a specific constitutional or statutory disqualifica- 
tion, women are now eligible to hold public office. 

Attorney General's Department. Opinion to William C. 
Sproul, Governor of Pennsylvania. 

Alter, Attorney General, December 22, 1920. 

I am in receipt of your communication of the 16th instant 
asking to be advised v\rhether a woman is eligible for appoint- 
ment to fill a vacancy in the office of Clerk of the Court of 
Quarter Sessions of the County of Luzerne. 

Your inquiry raises the general question of the eligibility of 
women to hold public office in this Commonwealth. 

Section 3 of Article X of the Constitution makes women 
"eligible to any office of control or management under the 
school laws of this State." This is not to be construed as im- 
plying that they are necessarily excluded by the Constitution 
from all other offices upon the principle expressio unius est ex- 
clusio alterius, but simply as inhibiting the Legislature from 
disqualifying them from becoming school officials. The Legis- 
lature has so interpreted it in the act authorizing their ap- 
pointment to the office of notary public. 

Under the common law women were disqualified from hold- 
ing public office, and pursuant thereto this Department, from 
time to time, held them to be ineligible for certain offices. At- 
torney General Kirkpatrick in an extensive review and cita- 
tion of the common law authorities decided that a woman was 
ineligible for the office of notary public, (Attorney General's 
Reports, 1887-1888, page 7) ; Attorney General Carson ruled 
that thev were ineligible for the office of commissioner of 
deeds, (Attorney General's Reports, 1903-1904', page 351); 
and Deputy Attorney General Cunningham for that of mer- 
cantile appraiser, (22 District Reports, 182). 
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Eligibility of women to hold office. 

These opinions are entitled to the great weight justly at- 
taching to all the utterances and deliverances of the learned 
officials delivering them. In my opinion, they correctly stated 
the law at the time of their rendition, but we now face a 
changed situation arising out of the extension to women of 
the right to vote by virtue of the Nineteenth Amendment to 
the Federal Constitution. While the Nineteenth Amendment 
does not limit the power of, or impose any restriction upon, 
the States to prescribe, as they may see fit, the qualifications 
to hold office therein, yet having effected an absolute equality 
of women with men in the right to vote, can we deem their 
common law disqualification to hold office longer in force? 
Had our own State, by amendment to the Constitution, con- 
ferred the right to vote upon women, it could scarcely be 
doubted that it would have operated also to vest them with the 
right to hold office in all cases where there was no specific pro- 
vision to the contrary. The reason upon which the common 
law disqualification of a woman to hold office was based dis- 
appeared when she was vested with the right to take part in 
the government as a voter. A rule valid in view of her status 
as a non-elector was rendered invalid upon her attaining the 
franchise of sm elector. Under our scheme of government the 
right of a citizen to take part in the work of government as 
an elector implies the further attribute of eligibility to partici- 
pate therein as an office-holder, in the absence of a disability 
specifically imposed. It certainly would be anomalous to have 
one-half of the voting citizens of the Commonwealth ineligible 
to hold an office for which they may vote, solely for a reason 
which by the supreme law of the land is expressly inhibited as 
a ground for denying them the right to vote. 

I am of the opinion that women, in the absence of a con- 
stitutional or statutory provision s^pecifically disqualifying 
them from holding an office, are now eligible to hold public 
office, and that any common law rule to the contrary is abro- 
gated. The obligations and duties resting upon women as 
voters are precisely the same as those in the case of men, and 
a rational construction of our laws leads to the conclusion 
that the privileges of citizenship should be measured by the 
same standard for both. 

Since there is no constitutional or statutory provision specifi- 
cally disqualifying a woman from holding the office of Clerk 
of the Court of Quarter Sessions, you are advised that she is 
eligible to be appointed thereto. 
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Negligence— Injury to automobile — ^Measure or damages. 

In an action to recover damages for injury to an automobile, 
whether the measure of damages is the value or cost of repairs, plus 
any depreciation after repairs, or whether it is the difference in the 
market value before and after the injury, the modern cases also allow 
the additional elements, of loss of use, storage of injured property 
until it could be exchanged and loss of chauffeur's wages. 

In damage cases, the great weight of authority now holds that the 
plaintiff, if entitled to recover, may recover such compensation as will 
put him in the condition in whicn he would have been if the injury 
had not occurred. 

Motion for new trial. C. P. Dauphin County, No. 193, Jan- 
uary Term, 1919. 

Wm. K. Meyers, for plaintiff. 

.Chas. L. Bailey, Jr., for defendant. 

Hargest, P. J., January 3, 1921. 

This suit was brought to recover damages for injury to the 
plaintiff's automobile, by a street car operated by the defend- 
ant. The defendant admitted liability and the only question 
submitted to the jury was the amount of the damage the 
plaintiff had sustained. 

The jury returned the verdict as follows: 

"We find in favor of the plaintiff $2100.00, plus $90.00, 
chauffeur wages, $40.00, taxi hire, $15.00 for storage, making 
$2245.00: allowance for delay in payment June 3rd, 1918, until 
February 27, 1920, at 6%, which amounts to $233.48, making 
a grand total of $2478.48." > 

The plaintiff, having claimed as his damages, the difference 
in the market value of the automobile before and after the 
injury, the defendant asks for a new trial, alleging, (1) that 
the items for chauffeur's wages, taxicab hire and storage are 
not allowable and (2) the evidence does not sustain a finding 
of $2100.00 for the difference in the value of the automobile. 

The evidence discloses that the plaintiff purchased a Pack- 
ard Automobile, the car in question, March 4, 1918, which he 
used in his business as proprietor of the Bolton Hotel in Har- 
risburg. The injury was inflicted June 3, 1918. The plaintiff 
ascertained that it would require seven months to have his 
car repaired and thereupon entered into negotiations with the 
Packard Motor Car Company of Philadelphia for the purchase 
of a new car, by turning in the damaged car as part payment. 
He received the new car about five weeks after the injury. 
There is no evidence that he could have replaced the injured 
car in any shorter time. While he was waiting for the delivery 
9f the new car, he paid $3.00 a week, aggregatmg $15.00, to the 
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garage, for storing the damaged car. He had a chauffeur regu- 
larly in his employ, with no other work for him to do, and he 
kept him expecting at any time to get his car. He paid the 
chauffeur $90.00, for the time which elapsed between the date 
of the injury and the delivery of the new car. He paid $40.00, 
taxicab hire during the five weeks he was without the use of 
his car. 

1. The first question is, whether these items are properly 
allowable. 

Judge McCarrell, before whom this case was tried, charged 
the jury that the plaintiff "is entitled to be made whole as near- 
ly as possible, that is the purpose of the law." * * * * 
*To put him in the position he would have occupied if the 
injury had not occurred." * * * ♦ ^^j. gutterworth 
had been using this car for the purpose of bringing supplies 
to his hotel — he had to have a car for that purpose and what- 
ever he paid for the hire of a car to do that work until he got 
another car he is entitled to recover from the Railway Com- 
pany here. He says he paid for that, as he called it, $40.00, — 
he says he paid his chauffeur during that time some $90.00, 
and that was a loss, that he had no use for him; that was 
probably a loss that he is to be compensated for. Consider 
those matters and see just what he is to be allowed. He is 
to be allowed his loss as nearly as possible, applying the rules 
of evidence to the case and ascertaining from the evidence 
just what the loss is." 

The motion for a new trial does not complain of the charge. 
It complains that the verdict is "in excess of any amount to 
be due to the plaintiff by the evidence under the legal measure 
of damage" and also that it is "in excess of the amount shown 
to be due the plaintiff by the evidence, if measured in accord- 
ance with the instructions of the Court." 

The defendant admits that some of these items might be 
allowable if the case had been tried upon the theory that the 
measure of damage to the car was the cost of repairing, plus 
any depreciation in the car after it was repaired, but contends 
that they are not allowable since the plaintiff claimed that the 
measure of the damage to his car was difference in the market 
value of the car, before and after the injury. 

The early cases generally support the doctrine that the 
value of personal property when destroyed, was the measure 
of the owner's damage and when the property was damaged, 
but not destroyed and could be repaired, the measure of dam- 
ages was the value or cost of the repairs and not the difference 
in market value. 
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In a few early cases it was held that the loss of use could 
not be recovered because damages for the use of personal 
property are too uncertain. 

In McLaughlin vs Bangor, 58 Me. 318, decided in 1870, it 
is held that where there is a recovery for damages to an article 
on the basis of the difference between the value before it was 
injured and after, interest may be added but nothing can be 
properly added for the loss of the use of the article. The 
reason g^ven in that case is as follows : 

"Such damages are not necessarily a direct result of the in-, 
jury, for the plaintiff may have had no occasion to use the 
article, or may have been able to supply himself with another 
equally convenient at little or no expense. They are, at most, 
not direct but uncertain and consequential." This reason does 
not apply to the case before us. 

Pacific Insurance Co. vs Conrad, 1 Bald. 138, Federal Cases 
10,647, decided in 1837, is sometimes cited for the proposition 
that no damages can be recovered for loss of use. There it 
was sought to recover damages from one who unlawfully took 
goods which were held by another by virtue of a respondentia 
bond, with an assignment of a bill of lading. The property 
was merchandise. The whole property was taken and there 
was no question of a usable value. In that case the Court said 
"the value of the property taken, with interest, is generally 
considered as the extent of the damages sustained, and this is 
deemed legal compensation, which refers solely to the injury 
done to the property taken and not to any collateral or conse- 
quential damages resulting to the owner by the trespass." 

The underscored words are in italics in the opinion of the 
Court and we do not understand this case to be authority now 
for the proposition that consequential damages resulting to 
the owner cannot be recovered if they can be clearly ascer- 
tained and shown as the direct and immediate result of the 
injury. 

The evolution in the doctrine is pointed out in Louisville 
& I. R. Company vs Schuster, 4 A. L. R. 1344; 183 Ky. 504; 
209 S. W. 542, by the Kentucky Court of Appeals, in a well 
reasoned case, decided March 7, 1919, where the precise ques- 
tion raised was that " it was error to allow anything in excess 
of the difference between the market value." After stating 
that it was "formerly quite generally supposed that the value 
of personal property at the time and place of its destruction 
was the full limit of the owner's right of recovery," held that 
"this Court in its most recent opinion, has so relaxed the an- 
cient rule which limited the destruction of personal property 
to its market value at the time and place of the injury that 



12 DAUPHIN COUNTY REPORTS Vol 24 

J. H. Butterworth vs Harrisburg Railways Company 

the recovery may include, in addition to its value, such conse- 
quential damages as proximately result and are susceptible 
of accurate estimation, and this relaxation is not only in 
accord with the reason, but with the modern tendency of au- 
thority, as well. See 8 R. C. L. Sees. 62 & 67, Sedgwick 
"Damages" 436-438, Southerland "Damages," Sec. 355, Joyce 
"Damages" 1034 and 1040. * ♦ * "Here the plaintiff 
was operating his truck daily as a common carrier, over a 
scheduled route, and, until he could replace it, he had either 
to rent another car or abandon his business; and the rental 
value of the use of a truck until a new one could be provided 
was of easy and accurate ascertainment, as was also the value 
of the truck." 

There is a great difference in principle, in the rule to be ap- 
plied to injury to personal property which yields no return 
to the owner from use, such as merchandise or foodstuffs, and 
that which has a usable value. 

In a case such as this the plaintiff has a right to recover, 
not only for damage to his property, but also for all Xhe, loss 
he has sustained as the direct and immediate result of the 
injury, if such loss is ready ascertainable, — 8 R. C. L. Sec. 21, 
— and "be placed as nearly as may be in the condition which 
he would have occupied but for the injury." Houston & T. 
C. Ry. Co. vs Lewis, 185, S. W. (Tex.) 593 ; Pecos & N. T. Ry. 
Co. vs McMeans (1916) 188 S. W. 692; 2 Joyce on Damages, 
Sec. 1035. 

The jury have found specific items of loss which the plain- 
tiff suffered as the direct and immediate result of the injury. 
The difference in the market value of his machine covers only 
one item of his loss but the verdict of the jury has fixed four 
separate items. If the plaintiff were permitted to recover for 
only one item, he would not be compensated or placed in the 
position he would have occupied but for the injury. The au- 
thorities agree that it is the business of an owner to mitigate 
the damage and perserve injured property. 8 R. C. L. "Dam- 
ages" Sec. 21-57. The plaintiff in this case paid $15.00 for the 
hire of a garage in which his injured automobile was protected 
until it could be exchanged. He had a chauffeur in his employ 
for sometime prior to the injury. Could it be said that he must 
discharge a regularly employed chauffeur, for the benefit of 
the wrongdoer, and take a chance of not securing another 
chauffeur, because he was required to wait, owing to the ex- 
igencies of business, for five weeks, to get a new car? It was 
not the plaintiff's fault that he had no service for the chauffeur 
to perform. That situation was produced by the defendant. 
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The plaintiff was entitled to have the same kind of car. He 
was not required to go into the market and buy any make of 
car which he could get immediately, merely to save the wrong- 
doer the outlay to which the plaintiff would otherwise be put, 
while waiting to be supplied with a new car of the same make 
as the injured one. 

Whether the measure of damage is the value or cost of re- 
pairs, plus any depreciation after the repairs, or whether it be 
the difference in the market value before and after the injury, 
— the modem cases also allow the additional elements of loss 
of use, storage for the injured property until it could be ex- 
changed, and loss of chauffeur^s wages. Our attention has 
been called to but one case, Dillon vs Mundet, 145 N. Y. 
Supp. 975, which rules that the amount paid for "storage of 
the automobile from the time of the collision until he ex- 
changed it, and also for wages paid his chauffeur during the 
same period could not be recovered." The report of this case 
does not disclose whether the measure of damages was the 
difference in the market value or cost of repairs, and there is 
no discussion to show how the Court came to this conclusion. 
There are, however, a numljer of cases in the N. Y. Supplement 
Reports which hold the contrary doctrine. Universal Taxi- 
meter Cab Co. vs Blumenthal, 143 N. Y. Supp. 1056; Murphy 
vs N. Y. City Ry. Co., 108 N. Y. Supp. 1021 ; Dettmar vs Burn 
Brothers, 181 N. Y. Supp. 146; Saldia vs Third Avenue R. R. 
Co., 43 N. Y. Supp. 251. 

It is difficult to see any distinction between the measure of 
damages applied to injuries to an automobile and injuries to 
a horse. It has been held in many jurisdictions that the loss 
of use of a horse is a proper element of damage to be allowed, 
in addition to depreciation in the market value of the horse. 
Street vs Lumier, 34 Mo. 469; Albert vs Blecker St. Ry. Co., 
3 Daly 389; Overpeck vs Rapid City, 14 S. D. 507, 85 N. W. 
990 ; Atlantic & West Point R. R. Co. vs Hudson, 62 Ga. 630. 
See also cases collected in Cook vs Packard Motor Car Com- 
pany, 55 L. R. A. (N. S.) 319, 325. 

In a few jurisdictions a distinction has been made between 
an automobile used for business and one used for pleasure and 
it has been held that no recovery can be had for the loss of an 
automobile used only for pleasure because pleasure does not 
have a market value and is not capable of being estimated 
without indulging in conjecture. Bondy vs N. Y. City R. Co., 
107 N. Y. Supp. Ct. 31. The later and better considered cases, 
however, hold that an owner may recover for the loss of use 
of his automobile, even if used only for pleasure. Cook vs 
Packard Motor Car Company, 55 L. R. A. (N. S.) 319; Dett- 
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mar vs Burn Brothers, 181 N. Y. Supp. 146; Perkins vs Brown, 
L. R. A. 1915, F, (Tenn.) 723; Banta vs Stamford Motor Car 
Company, 92 Atl. (Conn.) 655. The same is applied by the 
House of Lords in England. In Gretna L. R. A. C, 597-66 
L. J. Prob. N. S. 166; The Medina L. R. A. C, 113, 69 L. J. P. 
D. Ad. N. S. 35. 

We can find no reason for the principle that the plaintif! 
may recover the loss of the use of his automobile, in addition 
to the damage to his machine, if the damage be measured by 
the repairs, but if the damage be measured by the difference 
in the market value, he can not recover the loss of use. The 
application of such a principle would lead to this anomalous 
situation. If the plaintiff's car had been repaired, the testi- 
mony indicates that he could not have received it for seven 
months. If he had claimed as the measure of damage, the 
cost of repairs, plus the depreciation in market value, he could 
then have also recovered, according to all the authorities, 
either the cost to which he would have been put in the hire of 
another automobile or the rental value of his own during that 
period as the measure of the usable value of his car, but inas- 
much as he exchanged the car within five weeks the measure 
of damages must be confined to the difference in the market 
value caused by the injury without any recovery for the usable 
value. There seems to be no reason which would lead to such 
a conclusion. 

The great weight of authority now holds that the injured 
party may recover such compensation as would put him in the 
condition which he would have occupied but for the injury. 
If the plaintiff in this case were denied the amounts he paid to 
his chauffeur when he had no other use for his services, or 
paid for the use of the garage in protecting the injured prop- 
erty, or for the hire of taxicabs to do the work which he would 
have done with his automobile, he would not be put in the 
position that he would have occupied if the injury had not 
been inflicted. 

In many cases the market value and the value of repairs 
are both considered. For instance where the measure of dam- 
age is the value of the repairs, the question always is whether 
the automobile is of greater or less value after the repairs are 
made than it was before the injury. If of more value, the 
difference in the market value must be deducted, and if a less 
value, the plaintiff is entitled, in addition to the repairs, to 
such a sum as would make up the depreciation in the market 
value. Waitz Dyeing & Cleaning Co. vs Erlcnbach, 220 S. W. 
(Mo. 1920) 41 1 ; Pettitt vs Howard Bullough American Ma- 
chine Co., 107 Atl. (R. I. 1919) 92; Perkins vs Brown, 177 S. 
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W. (Tenn. 1915) 1158; Sakha vs Third Avenue R. R. Co., 43 
N. Y. Supp. 251; Galveston & Houston Electric Ry. Co. vs 
English, 178 S. W. (Tex. 1915) 666; Southern Ry. Co. vs Ken- 
tucky Grocery Co., 178 S. W. (Ky. 1915) 1162; Blanke vs 
United Ry. Co., 21 S. W. (Mo.) 174. 

There is a diflference in some of the cases as to how the 
usable value of an automobile is to be determined. In some 
cases it is held to be properly measured by the cost of hiring 
a machine during the period the plaintiff was deprived of its 
use. Universal Taximeter Cab Co. vs Blumenthal, 143 N. Y. 
Supp. 1056; Armstrong Cartage Co. vs Piel County, (1913) 49 
Can. L. J. 336; Goldshear vs Blank, 168 N. Y. Supp. (1918) 
628. In some cases the cost of repairs is admissible as proof 
of the difference in the market value of an automobile before 
and after the injury. Keily vs Ragali, 106 Atl. (Conn. 1919) 
502. 

In Hoffman vs Metropolitan Street Ry. Co., 51 (Mo.) Apps. 
273, it is held that the measure of damages for the breaking 
of a wagon is the difference between the value before and after 
the injury and a reasonable sum for the loss of use during 
the period necessary to repair it. The general rule is stated 
in Fritts vs N. Y. & N. E. R. Co., 62 (Conn.) 503, 26 Atl. 347, 
as follows: 

''Where personal property is injured and not destroyed the 
value of the use dunng the time that the owner is necessarily 
deprived of it may be recovered." See also 2 Joyce on dam- 
ages Sec. 1040, and cases cited; 8 R. C. L. Damages Sec. 51; 
17 C. J. Damages Sec. 109-184; Sedgwick, Vol. 2, 9 Edition 
Sec. 435-A; Note 4 A. L. R. 1350. 

In Gilwee vs Pabst Brewing Co., 193 S. W. (Mo.) 886, the 
plaintiff was allowed to recover the expense of preserving the 
automobile and three months' storage while attempting to dis- 
pose of it, in addition to the difference in the market value. 
The Court said page 887 "the plaintiff, if he had asked for it in 
his instruction, was also entitled to payment for the loss of use, 
if any, for a reasonable period of time until the car would have 
been repaired." 

In Birmingham Ry. Co. vs Sprague, 72 So. 96 (Ala. 1916) 
the Court said there was no evidence of the value of the loss of 
use^ of the automobile in addition to the market value but 
indicated that if there had been evidence of damage for loss of 
use a recovery therefor would have been permitted. 

In the following cases specific items of damage have been 
allowed in addition to the cost of repairs, or the cost of re- 
pairs, taken in connection with the difference in the market 
value after the repairs and before the injury. Cook vs Pack- 
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ard Motor Car Company, 55 L. R. A. (N. S.) 319; Telfair vs 
Webb, 47 S. E. (Ga.) 218. See also Monroe vs Latin, 25 
(Kan.) 351 ; Wymans vs Seli^, 19 Lack. Jur. 18. Loss of use — 
in addition to cases above cited — Hennessey vs Ball & Sons 
Co., 29 Pa. Sup. 310; Cook vs Packard Motor Car Company, 
55 L. R. A. (N. S.) 319; Davis vs Ry. Co., 98 Mo. Apps. 142; 
71 S. W. 1069; Southern Ry. Co. vs Kentucky Grocery Co., 
(Ky. 1915) 178 S. W. 162. Hire of machine, Wymans vs 
Segil, 19 Lack. Jur. 18; Cardozo vs Blumendale, 140 N. Y. 
Supp. 377; Hollander vs Dawson Construction Co., 27 Dist. 
Reps. 555; Laundale Steam Dye Works vs Daily News Co., 
188, 111. Apps. 565 ; Shellbyville L. B. & R. Co. vs Lewark, 4 
Ind. 471. 

In one case that of L. & I. R. Co. vs Schuester, 4 A. L. R. 
1440, 183 Ky. 504, 299 S. W. 542, it is held that the plaintiff 
cannot recover both the value of the loss of use and the inter- 
est on the amount of his loss to his machine but we are not 
persuaded that this limitation should be imposed. The amount 
of the loss to his machine should, in contemplation of law, be 
paid at once and the interest is only for the delay in the pay- 
ment of that item. The compensation for delay in payment 
of a single item does not make the owner whole for the loss 
of use. A situation can easily be conceived where, by the 
breaking of an important part of a truck, used only for de- 
livery of merchandise, the damage might be very small and 
the interest for the delay in payment of that damage insigni- 
ficant, whereas the loss of use might be many times greater 
than the damage, plus the interest. 

We have given this matter careful consideration because 
we find no case squarely ruling the question in Pennsylvania. 

In Price vs Newall, 53 Pa. Sup. Ct. 629, it was held that the 
proper measure of damage to an automobile is the difference 
between the fair market value before the accident and after- 
wards, and if there was no way of ascertaining what the 
automobile was worth after the accident until it was repaired, 
the jury could ascertain the difference in the market value 
after the repairs to which might be added the expense of such 
repairs. 

In Yeager vs Winton Motor Carriage Co., 59 Pa. Sup. Ct. 
506, it is held that the proper measure of damages is the 
difference between the fair market value of an automobile 
before the accident and its fair market value after. In 
neither of these cases was there any question of any other 
item of consequential damages necessary to make the plaintiff 
whole. ' 
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III Stevens vs Adams Express Co., 55 Pa. Sup. Ct. 366, ob- 
jection was made to the testimony of the plaintiff that the 
motor caf was depreciated 25% in the market value after the 
repairs had be^n made. The Court held that the plaintiff 
ought not to have been permitted to give his opinion as the per- 
centage of depreciation in the value of the car "in addition to 
the proof of how much it cost him to repair it and how much 
he paid for the use of another car while he was necessarily 
deprived of the use of his autombile on account of the injury. 
This for the reason that the plaintiff was not shown to be 
qualified to give such an opinion." We think this opinion 
indicates that, if qualified, his testimony as to the difference 
in market value and also loss of use, would have been ad- 
missible. 

We, therefore conclude, both from reason, and the weight 
of authority, that, inasmuch as the items of the plaintiff's 
claim as to hiring another automobile, storage and chauffeur's 
wages are shown to be the direct and immediate result of the 
injury done to his automobile, and as the testimony is suffi- 
cient to justify the jury in finding the amount of the several 
items, the verdict as to these items should not be disturbed. 

2. The remaining question is whether there was any evi- 
dence to justify the jury in finding that the damage to the 
automobile was $2100.00. The case was tried upon the theory 
that the allowance of the Packard Motor Car Company for thf- 
damaged car was evidence of its market value after the in- 
jury what allowance the Packard people made you for your 

The plaintiff testified in part as follows : 

"Q. What did you pay for the new car? A. $3000.00— 
and my old car. * * * Q. Mr. Butterworth when you 
bought your new car I wish you would teP the Court and 
jury and no objection was raised to this method of proof, 
old car, in cash, that is the cash value they allowed you for 
your old car. * <* * Q. Can you refresh your memory 
from that paper? A. $1500.00. Q. $1500.00 is that what 
they allowed for your old car?— The Court: That made the 
new car cost him about $4500.00 he paid $3000.00 and they 
allowed him $1500.00. * * * A. $1500.0a--if you 
figure that way $1500.00— and $3000.00. The Court: You 
paid $3000.00 and thev allowed you only $1500.00. A. That 
would be $4500.00. Q. That is a loss on the old car ot 
$1500.00. A. Yes sir?* 

On cross examination the plaintiff said, "Q. Now isn't 
it a fact Mr. Butterworth that when you got the new car 
they allowed you not $1500.00 but allowed you $1854.10, for 
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your old car, the damaged car? A. I couldn't say exactly 
how much, they figured that out. I know what I gave them, 
and they set a price. I says I will just g^ve you $3000.00 and 
take the car and you take mine. Q. You say they allowed 
you $1500.00. A. I do, on an estimate. Q. Isn't it a fact 
they allowed you $1854.10? A. Yes sir, somewhere in that 
neighborhood yes sir, I haven't got the figures here, I couldn't 
tell exactly. Q. $1854.10, the car you bought was not a used 
car, I mean the second car. A. They told me not" * ^ 
Mr. Meyers : "Q. Mr. Butterworth I would like to have that 
point cleared up as to the amount they paid you and so would 
Mr. Bailey, whether they did not pay you $1800.00. I am 
sure you had a statement. A. It is written down here: al- 
lowed for old car — $1500.00, in Mr. Harrington's hand writ- 
ing (Mr. Harrington is shown to be the representative of the 
Packard Motor Car Company). * * * The Court: 
Q. The allowance of $1500.00 for the old car. Mr. Meyers: 
A. Yes sir. Mr. Bailey: I object to that paper, of course it 
is not evidence unless you are going to— Mr. Meyers: He is 
refreshing his memory from the memorandum that Mr. Har- 
rington gave. Q. Mr. Butterworth what was the exact 
amount that the Packard people allowed you for your old 
car? A. $1500.00 in their statement. That is a memor- 
andum he had there which he showed the Judge, I do not 
know what you might call it." 

The memorandum was not offered in evidence. 

Mr. Harrington testified as to the various items that went 
to make up the $1854.10, upon the contract, which was offered 
in evidence. From thfs contract it appears that to the net 
price of the new car there was added war tax $111.60, freight 
$76.00, extra carrier $16.50, which made the total for the new 
car $4i854.10, and there appears this item : (a) "allowance to 
— 35 touring car $1854.10," leaving a balance of $3000.00. 
Concerning this item Mr. Harrington testified "I am trying 
to get at how we get this $1854.10. The extras we allowed 
amount to $203.50. Q. What? A. Perhaps I should not 
call war tax and freight extras the only real extra was a car- 
rier, but freight and war tax and tire carrier amount to $203.50 
—The Coqrt: Does this make part of the $1854.10? A. That 
would make part of the $1854.10, and would leave, if I mis- 
take not, $1650.60." 

It was for the jury to determine from the testimony not 
what allowance was made for the old car, but what the market 
value of the old car was, after the injury, based upon the 
allowance which Mr. Harrington indicated was $1650.60, and 
the plaintiff said was $1500.00. There was testimony that the 
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car was worth $3600.00 before the injury. The Court sub- 
mitted this question to the jury and there is no complaint of 
his charge in that respect. The jury have found that the 
difference in the market value of the car before the injury and 
after was $2100.00. It is apparent that they took as the value 
of the car before the injury $3600.00, and found that the value 
of the car after the injury was $1500.00. We cannot say that 
the verdict in this respect was in excess of the amount shown 
by the evidence. 

After careful consideration of the whole case and the rea- 
sons for a new trial, we are convinced that the motion for a 
new trial must be overruled which is now, hereby, accordingly 
done. 



Central Iron & Steel Company vs City of Harrisburg. 

iea— Water rates — Ri|d^t to Increase during water ye«r 
fixed by ordinance— %eady to serve" charge. 

The provisions of section 9, of article 12, of the Act of May 23, 
1889, P. L. 277, that water rates shall not be changed within the year 
for which they have been approved, was repealed by the Act of June 
27, 1913, P. L. 568. 

The fact that the City of Harrisburg, by ordinance, fixed a "water 
year" does not raise an implied contract that rates to consumers of 
water shall not be increased during the year so fixed. 

The City of Harrisburg has the right to increase the rates charged 
consumers of water, during the "water year" which has been fixed by 
ordinance, and to collect, in addition to the rates charged, a "ready to 
serve" charge based on the size of the meters used by consumers. 

Case stated. C. P. Dauphin County, No. 727, January Term, 
1920. 

Charles H. Bergner, for plaintiff. 

John E. Fox, City Solicitor, for defendant. 

Hargest, P. J., January 4, 1921. 

The plaintiff, a corporation operating in the City of Harris- 
burg, has, for a number of years, been supplied by the said 
City through its water system, with water for manufacturing 
purposes. Pursuant to an ordinance of the City of Harrisburg, 
approved January 23, 1917, the rate charged for metered water 
for manufacturing purposes was $.03j4 per 1000 gallons where 
the consumption was a daily average of 200,000 gallons or 
over. The defendant paid this rate monthly up to and in- 
cluding the month of March, 1918. By an ordinance approved 
March 30, 1918, the rate for metered water for manufacturing 
purposes was fixed at $.43 per 1000 cubic feet and in addition 
thereto said ordinance provided "that from and after the first 
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day of January, 1918, the following 'ready to serve' charge 
shall be made for each size of meter in addition to the charges 
made for water actually consumed at the rate herein author- 
ized." Then follows graded charges for meters of various 
sizes ranging from $4.00 for 54-inch and ^-inch meters to 
$1440.00 per year, for 12-inch meters. The defendant rendered 
to the plaintiff monthly bills, beginning April, 1918, up to and 
including December, 1918, at the new rate, for the water con- 
sumed by it, and included in each bill one-twelfth of the "ready 
to serve" charge for a 12-inch meter, amounting to $263.34. 
The bills in the aggregate amounted to $12,405.49, which were 
paid under protest. 

The plaintiff contends: (1) that the City of Harrisburg, hav- 
ing by ordinance, fixed a water year, it cannot lawfully raise 
the rates to consumers during said year and, (2) the plaintiff 
having received water through a number of meters, all of 
which were in operation measuring water furnished and con- 
sumed by the plaintiff, the city cannot lawfully include, in 
addition to the meter charge for water furnished, a "ready to 
serve" charge. 

The ordinance approved March 30, 1918, which fixed the 
rates complained of provides, in Section 6, "that the water 
year shall commence on the 1st day of January in each year. 

1. Has the City, by fixing a water year entered into an im- 
plied contract that the plaintiff will receive water during the 
water year at the rates fixed before the year began? It is 
settled that when a municipality supplies water or gas it is 
not performing a municipal function but is exercising powers 
usually belonging to private corporations. Kohler vs Reitz, 
46 Pa. Sup. Ct. 354; Jolly vs Monaca Boro., 216 Pa. 348; Penn 
Iron Company, Ltd. vs Lancaster, 25 Pa. Sup. Ct. 478. 

In Smith vs Philadelphia, 81 Pa. 38, it is said : -'The intro- 
duction of water by the city into private houses is not on the 
footing of a contract, but of a license which is paid for," and in 
Girard Life Insurance Company vs Philadelphia, 88 Pa. 393, 
the Court said, "it may very well be that when a license has 
been given by the city to the owner of a house to use water 
such a license cannot be withdrawn arbitrarily or from mere 
caprice. But it is equally clear that the city may adopt such 
rules in regard to the use of water and the payment therefor, 
as the municipal authorities may deem expedient." 

Tn Penn Iron Company, Ltd. vs Lancaster, 25 Pa. Sup. Ct. 
478, it is held, however, that the rates to be paid by those who 
use water furnished by the city may be regulated by contract 
and in Kohler vs Reitz, 46 Pa. Sup. Ct. 350, the Court dis- 
tinguishes the case of Smith vs Philadelphia, Supra, by saying 
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that "the introduction of water by a city into private houses 
is not usually upon the footing of a contract." The Court 
there also says, with reference to the rules which the city may 
adopt in regard to the use of water ; "there is in such matters 
necessarily committed to the municipal authorities a discre- 
tion to determine what regulations, between the city and con- 
sumers of water, are necessary to protect the interests of the 
city in the business undertaking in which it is engaged. The 
courts will not strike down such a regulation unless it has 
been shown to be unreasonable." The Court, in that case, sus- 
tained the right to shut off the water when payment therefor 
was not done according to the regulations. In Jolly vs Mon- 
aca Boro., 216 Pa. 345, speaking of the character of such a 
contract, it is said "The obligation to pay for the use of water 
rests either on an express or implied contract on the part of 
the consumer to make compensation for water which he has 
applied for and received, on terms and conditions made 
public." 

There is no express contract in this case. The plaintiff 
contends that there is an implied contract which binds the 
city to furnish water, without change of rate, during the 
water year. If that be so the City could not, under the author- 
ity of Penn Iron Company, Ltd. vs Lancaster, 25 Pa. Sup. Ct. 
478, change the rates during the year. The plaintiff bases its 
contention upon the Act of 1889 and the ordinance fixing the 
water year from January first to January first. Section 9 
of Article 12, of the Act of May 23, 1889, P. L. 277, 311, 
provides for the fixing by the board of water and light com- 
missioners of water and lighting rates, "which rates shall be 
submitted by them to councils for their approval, and, when 
approved, such rates shall not be changed for and during the 
year." If this Act is in force, then the City is prohibited 
from changing the rates. 

The Act of June 27, 1913, P. L. 5.68, providing for the com- 
mission form of government in cities of the third class, creates 
five departments and provides in Article 7, Section 1, that 
"the council shall determine the powers and duties to be per- 
formed by, and assigned to, the appropriate department," Sec- 
tion 5 of Article 43, of this act authorizes the city to supply 
water to those who may desire it. Commonwealth vs Elbert, 
244 Pa. 535. It is significant, however, that the Act of 1913, 
omits any provision for the control, management or extension 
of water works or furnishing of water, by water and lighting 
departments and also omits any requirement, such as found in 
Section 9 of Article 12, of the Act of 1889, that water rates 
when fixed "shall not be changed for and during the year." 
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The legislature knew how to make such requirement if it had 
intended, by the Act of 1913, to place such restriction upon the 
municipal authorities. The Act of 1913, repeals "all acts and 
parts of acts, general, special or local, appertaining to the sub- 
ject matter covered by this act so far as they are inconsistent 
with the provision thereof/' It is apparent that the provision 
of the Act of IS89 providing for the creation of a water and 
lighting department and prescribing its powers and duties, 
are repealed and it is equally apparent that the limitation 
fixing the annual rate for the furnishing of water contained 
in the Act of 1889 was not intended to be continued and is, 
therefore, also repealed. 

If, then, there is any contract under which the plaintiff can 
claim the right to have water supplied during the water 
year, without a change, it must be implied by the provisions 
of the ordinance of January 23, 1917, under which the plaintiff 
was receiving water when the change complained of, was 
made. Under that ordinance, as also under the ordinance 
complained of, bills for metered water for domestic purposes 
are rendered semi-annually ''and all meters measuring water 
for other purposes shall be read, and bills rendered, quarterly 
or monthly ; and all bills for measured water shall be due and 
payable on presentation." There is also the provision that 
the water shall be shut off if the bill is not paid within thirty 
days. Section 6, which fixes the water year from the first of 
January itself shows the reason for fixing a water year. It 
provides "all bills for the use of water, except for water meter- 
ed, or at special rates for less than one year, shall be due and 
payable on said date. If paid on or before July 1st, an abate- 
ment of three per centum shall be allowed. If not paid on 
or before October 1st, a penalty of five per centum shall be 
added. If not paid before December 31st, the owner shall be 
deemed delinquent and the bureau shall have the water shut 
off." 

The water year is not fixed for the purpose of implying a 
contract to the users of metered water that their rates shall 
remain the same during the year, but for the purpose of enab- 
ling the City of Harrisburg to properly keep its accounts, ren- 
der its bills quarterly or semi annually and, at the end of the 
year, strike its balances, to ascertain the financial standing. 
It has no relation to the changing of rates for metered water 
except that if such changes were made, and bills rendered 
quarterly, the quarter would be determined by the time when 
the year begins and ends. There is nothin|^ in the ordinance 
or in the law, as we understand it, which implies a contract 
that the city will furnish to consumers metered water through- 
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out the year without change. It may be, as was said in Penn 
Iron Company, Ltd. vs Lancaster, 25 Pa. Sup. Ct. 478, that 
it is important "for large industrial plants to have their water 
rate and the time when the annual rates should begin and end 
fixed with certainty, under the ordinance and rules of the com- 
pany," but we find no statutory requirement that a munici- 
pality should fix annual rates. 

In the case of Penn Iron Company, Ltd. vs Lancaster, supra, 
the plaintiffs contended that there was a special contract for 
an annual charge and the Court said ''this company being out- 
side of the schedule of fixed prices, the amount of the annual 
charge could only be determined by special contract, there 
being no metered water then in use." The Court held that 
"Without notice of the change of rate, without fixing the 
meter charge, without the right of appeal, the water committee 
could not arbitrarily, in the middle of the term, change the 
rate from the contract price to a meter charge." In this case 
the Court found "that no rate had ever been fixed either by 
council or the water company for establishments of this char- 
acter." 

It, therefore, appears that Penn Iron Company, Ltd. vs Lan- 
caster, supra., is not authority for the plaintiff's position. In 
that case there was a special contract to furnish water by the 
year and the ordinance of the city was not followed in making 
the change. In this case there is no contract requiring the 
city to furnish the plaintiff water by the year and the case of 
Rieker vs Lancaster City, 7 Pa. Sup. Ct. 149, is nearer in point. 
In the later case it is said "there is no obligation on the con- 
sumer's part to take the water, but if he does take it he there- 
by obligates himself to pay for it according to the terms and 
conditions made public, or according to such express contract 
as he may have nad." Jolly vs Monaca Boro., 216 Pa. 345. 
This is what we understand the implied contract in this case 
to be, namely, that the plaintiff will pay for the water which 
he received according to the rates prescribed. In answer to the 
suggestion that the ordinance was not passed until the 30th 
of March, 1918, and enforced against the defendant for the 
month of April, it is said in the case of Miller vs Wilkes-Barre 
Gas Company, 206 Pa. 254, 257 "in a case of a municipality 
the regulation must be by ordinance ; of this all have actual or 
constructive notice." Kohler vs Reitz, 46 Pa. Sup. Ct. 350. 

We are, therefore, of opinion that the plaintiff had no im- 
plied contract with the City of Harrisburg which required the 
City to furnish water during the water year without change of 
rate but that the contract which it had, was to pay for the 
water which it consumed, at the rate fixed by the City. 
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2. It is urged that the ''ready to serve" charge is an ille^l 
exaction. It does not appear in the case stated, except by in- 
ference, that the company used a 12-inch meter for which the 
"ready to serve" charge was $1440.00 and there is no allega- 
«tion tiiat the charge is for a larger size meter than was in 
service. It is not contended that the City furnished all the 
water which the plaintiff had the capacity to use. On the 
contrary the contention is, that during the months in question 
it imposed a "ready to serve" charge, in addition to the water 
which was actually used and it is argued that because the 
water fixtures and meters were all in place and being used 
and water metered and furnished through them, and that 
there were no idle meters through which water could be fur- 
nished to the plaintiff the ^ready to serve" charge is illegal. 
Even though there were no idle meters through which water 
could be furnished to the plaintiff it is also true, as the Case 
Stated shows, that during the months, from April to Decem- 
ber of 1918, inclusive, the plaintiff was not consuming the 
water to the full capacity of its system. It is shown that in 
the month of March, 1918, the company consumed 69,992,500 
gallons of meter water and that 1000 cubic feet of water 
equals 75000 gallons. It, therefore, appears that during that 
month the company consumed 8,799,000 cubic feet. It is not 
shown that this is the full capacity of the plaintiff, but it is 
shown that the plaintiff did take that quantity of water dur- 
ing the month of March, 1918, which is a larger quantity of 
water than it consumed during any of the months for which 
the "ready to serve" charge is made, so that it cannot be said 
that the plaintiff during the months for which the charge is 
made, consumed all the water which it could take through its 
equipment. 

Moreover the ready to serve charge has come to be one of 
the well recognized methods for fixing water rates. ' 

In the case of Ben Avon Boro. et al. vs Iron Valley Water 
Company, 4 Pa. Corp. Rep. 537, 2 Pa. P. S. C. 733, the Public 
Service Commission said "We are of opinion that it is more 
just and equitable to make what is termed a 'ready to serve' 
charge in place of the so-called 'minimum' charge. The ready 
to serve charge is justified on the ground that the utility, after 
its plant is once constructed and ready for service, may ask 
each patron to pay a reasonable amount based u^n the size 
of its separate pipe in order to reimburse the utility for the 
cost of so much of its plant as is required to enable it to at 
all times stand ready to serve its patrons." 

In case of Lewistown Boro. vs Penn Central Light & Power 
Company, 7 Corp. Rep. 97, 3 Pa. P. S. C. 890, the Public Serv- 
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ice Commission said, "there is no distinction in principle be- 
tween a system of minimum payments and a system of ready 
to serve charges. Both are predicated upon the same analysis 
of the cost of the service. Both recognize the element of 
'stand ready to serve.' In a schedule with minimum payment* 
requirements, the ready to serve costs are concealed, in the 
rate per unit and in the minimum. In a schedule with a pure 
ready to serve charge these costs stand revealed." The ready 
to serve charge is also sustained by the Public Service Com- 
mission in the following cases and, therefore, has the approval 
of the tribunal created in this state to pass upon proposed rates 
of service. Borough of Pine Grove vs Penn Grove Electric 
Light, Heat & Power Company, 8 Pa. Corp. Rep. 366. 
Phoenixville V. F. & St. Ry. Co. vs Philadelphia Sub. Gas 
& Electric Co., 56 Corp. Rep. 506, 3 Pa. P. S. C. 115; Lebanon 
vs Lebanon Valley Gas & Fuel Company, 7 Pa. Corp. Rep. 
577; Heckert et al vs Heggfins Water Company, 6 Pa. Dept. 
Rep. 38; Schaub vs Mechanicsburg Gas & Water Company, 
6 Pa. Dept. Rep. 274. There is no allegation here that the 
schedule of ready to serve charges is not uniform. The only 
contention is that because the plaintiff was using water 
through its whole system the ready to serve charge is an il- 
legal exaction in addition to the charge for the metered water. 
We cannot so find it. 

We are, therefore, of opinion that the City of Harrisburg 
had the right to change its rates during the year 1918 and 
collect from the plaintiff for the months of April to December, 
1918, inclusive, the amounts at the new rates, including the 
1/12 part each month, of a "ready to serve" charge, based 
upon the size of the meter in service by the plaintiff. 

Judgment is therefore directed to be entered for the defend- 
ant with the costs of this suit. 



Willis Collins, Plaintiff vs Harmon M. Kephart, State Treas- 
urer of Pennsylvania, and The Institution of Protestant 
Deaconesses, a corporation of the State of Pennsylvania, 
Defendants. 

Constitutional law— Denominational apd sectarian institntions— 

Appropriations. 

The name of an institution is immaterial in determining whether 
such institiition is denominational or sectarian, within the meaning 
of article III, section 18 of the Constitution of Pennsylvania. 

The fact that the charter of a corporation vests its government in 
a board composed of persons of a designated religious denomination 
does not of itself render the corporation denominational or sect^irian, 
within the meaning of article III, section 18 of the Constitution of 
Pennsylvania. 
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The fact that the charter of a corporation requires its governing 
officers to be members of a particular religious belief or that it re- 
quires its property and management to be under the control of 
directors elected by members of a particular religious faith does not 
render it denominational or sectarian, within the meaning of article 
III, section 18 of the Constitution of Pennsylvania. 

To render an institution denominational or sectarian, within the 
meaning of article III, section 18 of the constitution of Pennsylvania, 
acts must be done pursuant to powers conferred which are promotive 
of the tenets and interests of a particular denomination or sect. 

The Passavant Hospital at Pittsburgh is not a denominational or 
sectarian institution, within the meaning of article III, section 18 of 
the Constitution of Pennsylvania. 

The act of July 18, 1919, making an appropriation to the Passavant 
Hbspital at Pittsburgh, is not in violation of article I, section 3 or 
of article III, section 18 of the Constitution of Pennsylvania. 

Bill in Equity. C. P. Dauphin County, No. 649, Equity 
Docket. 

E. C. Menamin, Evan B. Lewis and L. S. KaufFman, for 
plaintiff. 

William I. Shaffer, Attorney General, for Harmon M. Kep- 
hart, State Treasurer. 

Olmsted, Snyder & Miller and Earnest & Milnor, for The 
The Institution of Protestant Deaconesses. 

Wickersham, J., January 10, 1921. 

The plaintiff filed his bill of complaint in which he states, 
inter alia, that he is the owner of property in Delaware 
County, Pennsylvania, and a citizen and tax payer of this 
state; that Harmon M. Kephart is the State Treasurer of the 
State of Pennsylvania, and the defendant, the Institution of 
Protestant Deaconesses, is a corporation of Pennsylvania of 
a charitable, educational or benevolent nature, and has been 
named to receive an appropriation from the funds of the said 
state by the legislature thereof, by act approved July 18, 
1919, of thirty-two thousand dollars, and that all or a part 
of this money has not yet been paid to the defendant institu- 
tion; that the appropriation and payment of said money to 
the defendant institution was in violation of Section 3 of 
Article I and Section 18 of Article III of the constitution of 
Pennsylvania ; that the defendant, The Institution of Protest- 
ant Deaconesses, was incorporated under the laws of Penn- 
sylvania by an act of the general assembly approved May 3, 
1850, a copy of said act being attached to the plaintifTs bill 
and marked Exhibit A; that under sections four and five of 
said act of May 3, 1850, it was provided that the persons com- 
posing the aforementioned society are members of the Evan- 
gelical Lutheran Church and desire to remain unmolested and 
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free in the exercise of their religious faith and worship; that 
no one shall be elected director or vice-director of the insti- 
tution who is not a clergyman in good and regular standing 
in some one of the synods of said church in the United States ; 
that the government and management of the institution shall 
be under the direction of a board consisting of a director who 
is chairman, a vice-director, a directing sister and four other 
persons, members of the Evangelical Lutheran Church, two of 
whom may be laymen ; that on the 15th day of May, 1903, Gov- 
ernor Pennypacker vetoed an appropriation of the general as- 
sembly to said defendant institution on the ground that it was 
a denominational and sectarian institution within the meaning 
of the prohibition of the constitution; that the appropriation 
by the general assembly for the year 1919 is intended to and 
for the exclusive benefit of the defendant institution which 
said institution operates, controls and owns the Passavant 
Hospital at Pittsburgh, but that there is no corporate or 
natural person in existence having the name Passavant Hos- 
pital of Pittsburgh, as named in said act, and therefore there 
is no legal beneficiary to receive said sum of money; that 
the said institution defendant was established and is controlled 
by one particular religfious denomination which teaches or pro- 
pagates the particular or special doctrine of that sect or denom- 
ination known as the Evangelical Lutheran Church ; that said 
institution defendant is an institution whose property i§ own- 
ed and controlled by one particular religious denomination or 
sect or the representatives thereof, and under the manage 
meat and control of one particular religious denomination; 
that no other religious worship or ceremonials are tolerated 
or encouraged in said institution defendant except the religion 
of its own particular denomination, and that persons in said 
institution are compelled to attend a place of worship of a 
particular denomination; that the attendants, employees, 
nurses or persons aiding in carrying out the duties of said 
hospital wear the uniform or distinctive garb of a religious 
order of a certain religfious sect or denomination, and that 
said sectarian or denominational garb is constantly before the 
inmates of said institution; that persons therein who are not 
Lutherans in order to be and remain inmates thereof may be 
obliged to attend religious services against their consent ; that 
according to the charter and by-laws or rules of government 
of said institution, a majority of all of the governing body or 
officers must be of the Eivangelical Lutheran religious denomi- 
nation or sect ; that by reason of said appropriation a prefer- 
ence is g^ven to one denomination or sect or a religious es- 
tablishment or mode of worship; that the plaintiff, through 
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the illegal exercise of the power of appropriating money of 
said State of Pennsylvania, by the said legislature, will be 
deprived of his property without due process of law, "and the 
amount of taxes will be increased which the plaintiff will be 
obliged to pay as well as add a tax burden to all citizens and 
tax payers in the commonwealth for the benefit of said defend- 
ant sectarian institution; and that the plaintiff, in common 
with all citizens and tax payers of the State ol Pennsylvania, 
will suffer irreparable injury for which he has no adequate 
remedy at law if said payments of said sums are made to the 
defendant corporation. 

The plaintiff, therefore, sets forth that he needs equitable 
relief and prays that the act of assembly approved July 18, 
1919, appropriating certain sums to the defendant institution, 
be declared to be unconstitutional and void ; that the defend- 
ant, Harmon M. Kephart, State Treasurer of Pennsylvania, 
and his successors, be perpetually restrained and enjoined 
from approving and allowing the disbursement or payment 
of said sums of money or any part thereof; that said institu- 
tion defendant be perpetually enjoined from receiving and ac- 
cepting said sums of money or any part thereof; and such 
other and further relief as justice and equity require. 

Harmon M. Kephart, State Treasurer of Pennsylvania, filed 
a separate answer to the bill of complaint of the plaintiff 
claiming that he has no knowledge of the averments made in 
the first paragraph of the bill; he admits the averments of 
the second, third, fourth, fifth, sixth, seventh, eighth, ninth 
and twelfth paragraphs of the plaintiff's bill of complaint, and 
denies all the allegations made in the other paragraphs, and 
to this answer the plaintiff filed a replication. 

The defendant. The Institution of Protestant Deaconesses, 
filed its answer to the plaintiff's bill of complaint claiming to 
have no knowledge of the averments contained in the first 
paragraph thereof, but denying that The Institution of Pro- 
testant Deaconesses has been named to receive an appropria- 
tion of money from the funds of the State of Pennsylvania by 
the legislators thereof, but, on the contrary, alleging that said 
appropriation was made to the Passavant Hospital at Pitts- 
burgh. All other averments contained in paragraph two of 
the bill of complaint are admitted ; also the allegations in the 
third, fifth, seventh, eighth, ninth, tenth and twenty-second 
paragraphs are admitted, with this qualification, however, that 
It is averred in answer to the tenth paragraph of plaintiff's 
bill of complaint that the managing officers and board of di- 
rectors in charge of the operation and maintenance of the 
Passavant Hospital to whom the aforesaid appropriation was 
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made are not and are not required to be members of any one 
particular religious denomination or of any religious denom- 
ination whatsoever. The other allegations contained in plain- 
tiff's bill of complaint are denied. 

A stipulation was filed signed by counsel in which it was 
agreed that Willis Collins, the plaintiff, residing in Norwood, 
Delaware County, Pennsylvania, is a citizen and tax payer 
of the said state. 

No replication was filed by the plaintiff as to the defendant, 
The Institution of Protestant Deaconesses. At the argument, 
however, it was agreed at bar that this case should be heard 
upon bill and answer and without a replication, the under- 
standing being that the plaintiff was willing to argue the case 
upon facts which were undisputed in the answer and that 
where allegations in the bill were denied in the answer and 
other facts alleged, that such facts so alleged were taken to be 
true. 

We, therefore, find the following facts from the pleadings in 
this case. 

FINDING OF FACTS. 

1. iWillis Collins, the plaintiff, is a tax payer and resident 
of Norwood, Delaware County, Pennsylvania. 

2. The Passavant Hospital, and not The Institution of 
Protestant Deaconesses, has been named to receive an appro- 
priation of money from the State of Pennsylvania. 

3. The Passavant Hospital is an unincorporated asso- 
ciation under the management of a local board of directors, 
which board may be, and at present is made up of members 
connected with various religious denominations. 

4. The directors of Passavant Hospital at present consist 
of F. R. Babcock, J. S. Seaman, J. Harvey Wattles, Henry 
Steinmeyer, H. S. Kiehl, L. H. Gethoefer, and E. H. Seneff. 

5. That the appropriation of moneys made by the legisla- 
ture of Pennsylvania is intended to be paid for the exclusive 
use and benefit of Passavant Hospital and not for The Insti- 
tution of Protestant Deaconesses. 

6. That Passavant Hospital is not controlled by one par- 
ticular religious denomination. 

7 That Passavant Hospital is a non-sectarian institution. 

8. That prior to the year 1849 the Rev. W. A. Passavant, 
by the aid of certain charitable gifts, established a hospital 
known as the Pittsburgh Infirmary in the City of Pittsburgh, 
Pennsylvania, and upon the incorporation of the defendant, 
The Institution of Protestant Deaconesses, all of the property, 
real, personal and mixed, held by the said W. A. Passavant in 
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trust for the Pittsburgh Infirmary, was conveyed, transferred 
and granted to the said Institution of Protestant Deaconesses. 

9. That thereafter the said Institution of Protestant Dea- 
conesses continued to use the said property so granted to it 
for the uses and purposes so established by the Rev. W. A. 
Passavant under the name of the Passavant Hospital of Pitts- 
burgh. 

10. That the said Institution of Protestant Deaconesses 
turned over the operation and management of said hospital 
to the officers and present board of directors thereof on the 
28th day of June, 1919. 

11. That the patients in said hospital have and always 
have had absolute freedom of religious worship. 

12. That the religious worship or ceremonials of any one 
particular denomination or sect are not now nor at any time 
have been given preference over others in said hospital. 

13. That the clothing or garb of the nurses in said hospital 
does not proclaim any religious persuasion on the part of the 
nurses. 

14. That neither patients nor workers in said hospital are 
or ever have been obliged to attend religious services with- 
out their consent. 

15. That the rights of conscience of patients or inmates of 
said hospital are not now nor have they ever been in any 
manner interfered with. 

16. That no public services propagating the doctrine of the 
Lutheran faith nor of any other particular denomination are 
held nor ever have been held within Pastsavant Hospital. 

17. That the agents, employees and board of directors in 
charge of Passavaiut Hospital of Pittsburgh, administer and 
always have administered the benefits of said hospital to all 
persons without distinction as to color, creed, sect, country 
or religious denomination. 

18. That of the total number of patients cared for in Passa- 
vant Hospital during the past four years only eight per cent, 
were Lutherans ; twenty-five per cent, were Roman Catholics ; 
seventeen per cent. Jewish; fourteen per cent. Presbyterian; 
and thirty-four per cent, were divided among other religious 
denominations or of no religious persuasion at all. 

19. That during the fiscal year beginning June 1, 1919, at 
the time of filing the answer in this case, out of approximately 
four hundred and eighty charity patients who were treated in 
the Passavant Hospital without any charge or payment what- 
ever, only thirty-nine were Lutherans or Evangelical Luther- 
ans. 
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20. That the benefits of Passavant Hospital of Pittsburgh 
are and always have been given to patients without relation 
to their religious aflSliations, preference being given to no 
one denomination over the other. 

21. The property in which the said Passavant Hospital is 
conducted is owned by the said Institution of Protestant Dea- 
conesses. 

DISCUSSION. 

It is contended by the plaintiff that the act of general assem- 
bly of the Commonwealth of Pennsylvania entitled "An Act 
making an appropriation to the Passavant Hospital at Pitts- 
burgh, Pennsylvania," in which act thirty-two thousand dollars 
or so much thereof as may be necessary, was specifically ap- 
propriated to the said hospital, was in violation of Section 3, 
Article I, of the Constitution of Pennsylvania, which provides : 

"All men have a natural and indefeasible right to worship 
Almighty God according to the dictates of their own con- 
sciences ; no man can of right be compelled to attend, erect or 
support any place of worship or to maintain any ministry 
against his consent ; no human authority can in any case what- 
ever control or interfere with the rights of conscience and no 
preference shall be given by law to any religious establishment 
or modes of worship ;" 

and that said appropriation act is also in violation of Section 
18 of Article III of the Constitution of Pennsylvania which 
provides : 

"No appropriations, except for pensions or gratuities for 
military services, shall be made for charitable, educational or 
benevolent purposes to any person or community, nor to any 
denominational or sectarian institution, corporation or asso- 
ciation." 

and that therefore said act of assembly appropriating the 
sum hereinabove mentioned to the Passavant Hospital is null 
and void and the payment thereof to it should be enjoined and 
restrained by this court. 

It clearly appears from the pleadings and the facts found 
therefrom that Passavant Hospital is not controlled by one par- 
ticular religious denomination and the patients in said hospit 
al have and always have had absolute freedom of religious wor- 
ship ; that religious worship or ceremonials of any one particu- 
lar denomination or sect is not now nor at any time has been 
^ven preference over others in said hospital ; that the cloth- 
ing or garb of the nurses in said hospital does not proclaim 
any religious persuasion on the part of the nurses ; that neither 
patients nor workers in said hospital are or ever have been 
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obliged to attend religious services against their consent; that 
the rights of conscience of the patients or inmates of said ho^ 
pital are not now nor have they ever been in any manner inter- 
fered with; that no public services propagating the doctrine 
of the Lutheran faith or of any other particular denomination 
are held or ever have been held within Passavant Hospital, 
and that the agents, employees and board of directors in charge 
of Passavant Hospital of Pittsburgh, administer and always 
have administered the benefits of said hospital to all persons 
without distinction as to color, creed, sect, country or relig- 
ious denomination. 

We therefore conclude and so decide that the act of assembly 
making an appropriation of thirty-two thousand dollars to 
said Passavant Hospital is not in violation of Section 3 of 
Article I of the Constitution of Pennsylvania. 

This brings us to the more serious question involved and 
which was argued with great earnestness on the part of coun- 
sel for the plaintiff, to wit : is said act of assembly making the 
appropriation aforesaid in violation of Section 18 of Article 
III of the Constitution of Pennsylvania? 

If the Passavant Hospital is a ''denominational or sectarian 
institution, corporation or association," then an appropriation 
to it would be in direct violation of the constitutional inhibi- 
tion and the act of assembly making such an appropriation 
would be unconstitutional and void. 

The defendants in this suit are Harmon M. Kephart, State 
Treasurer of Pennsylvania, and The Institution of Protestant 
Deaconesses, a corporation. The act of assembly under con- 
sideration makes an appropriation of thirty-two thousand 
dollars to Passavant Hospital of Pittsburgh, Pennsylvania. 
We might therefore content ourselves by holding that as no 
appropriation was made to the defendant corporation this 
action should be dismissed; but inasmuch as there is a dis- 
position on the part of all parties that the case should be de- 
cided upon its merits, we shall consider the Passavant Hospital 
the defendant and decide the case as though that institution 
were specifically named as defendant in the action. 

We come next to consider whether the Passavant Hospital 
of Pittsburgh, Pennsylvania, is in any respect a denominational 
or sectarian institution, corporation or association as contem- 
plated by Article III, Section 18, of the Constitution. 

It appears from Exhibit "A" of the plaintiffs bill of com- 
plaint that by Act No. 392, entitled "An Act relative to the 
erection of dams in Red Bank Creek and its tributaries ; to in 
corporate the institution of Protestant Deaconesses of the 
County of Allegheny; and to erect Youghioghcny school dis- 
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trict, in Westmoreland County/' approved May 3, 1850, — see 
Section 7, page 14, plaintiflf's bill of complaint— the Rev. W. A. 
Passavant, by the aid of sundry charitable persons, has es- 
tablished a hospital known as the Pittsburgh Infirmary in the 
City of Pittsburgh, Pennsylvania, in order that the suffering 
and sick might be cared for and relieved in a becoming and 
Christian manner without distinction of color, creed or country, 
and has placed the same under the immediate supervision and 
control of the aforesaid The Institution of Protestant Deacon- 
esses ; and in said section of said act, the said W. A. Passavant 
was authorized and empowered to assign, convey and transfer 
to the corporation created by said act, all property, real, per- 
sonal and mixed, held by him in trust for the purpose of said 
infirmary, subject to the same trusts and considerations upon 
which he holds the same. In section 8 of said act a board of 
visitors was created who were to meet annually on the second 
Monday in January to examine and report for publication the 
condition and management of the Pittsburgh Infirmary for 
which purpose they were to have free access to all the build- 
ings and apartments belonging thereto, and the inspection of 
all bills, papers and accounts relating to the management 
thereof. "And it shall be their especial duty to investigate 
and in their report set forth any discrimination which may any 
time hereafter be made in favor of one creed, color or country 
over another, in the granting of permits or the care of the sick, 
to the end that any such abuse may be speedily corrected." It 
was further provided in said section that all vacancies in said 
board of visitors were to be filled by the votes of a majority of 
the patrons of the infirmary * * ' * and in default of 
such election the vacancies were to be filled by the Court of 
Common Pleas of Allegheny County on the petition of any 
three of said board. It does not appear from a careful reading 
of this act that any of the visitors named in Section 8 were of 
the Luthearn or of any other particular faith, and it was pro- 
vided in Section 10 that the legislature reserved the right to 
repeal this act "if the said corporation shall at any time misuse 
or abuse the privileges hereby granted." 

The above quoted act of assembly forms the charter and 
states the purpose of The Institution then known as the Pitts- 
burgh Infirmary and now known as the Passavant Hospital, 
and we fail to discover anything in the charter which indi- 
cates or tends to indicate that this institution as created bv 
the Act of 1850. is denominational or sectarian; and to still 
further remove this institution from any suggestion of sec- 
tari?^n or denominational influence, the board of directors pass- 
ed the resolution found on page 11 of the answer of the de- 
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fendant, The Institution of Protestant Deaconesses, and mark- 
ed Exhibit '*A", wherein the management or the Passavant 
Hospital was transferred to a non-sectarian board of directors. 

A denominational or sectarian institution, as the term is em- 
ployed in the constitution, is one whose purpose as expressed 
in its charter, and whose acts, done pursuant to powers confer- 
red, are promotive of the tenets and interests of a denomina- 
tion or sect. Neither the fact that the persons in control of the 
institution happen to be of a certain denomination, nor that 
such control is vested by the charter in persons of a certain 
sect, is sufficient in itself to constitute the institution sectarian. 
It is the object of its creation as expressed in its charter and 
the acts performed under powers conferred that determine its 
character; Bradfield vs Roberts, 175 U. S. 291. 

''Assuming that the hospital is a private eleemosynary^ cor- 
poration, the fact that its members, according to the belief of 
the complainant, are members of the Evangelical Lutheran 
Church, and the further fact that the hospital is conducted 
under the auspices of said church, are wholly immaterial, as 
is also the allegation regarding the title to its property. The 
statute provides as to its property and makes no provision for 
its being held by any one other than itself. The facts above 
stated do not in the least change the legal character of the hos- 
pital, or make a religious corporation out of a purely secular 
one as constituted by the law of its being. Whether the indi- 
viduals who compose the corporation under its charter happen 
to be all Roman Catholics, or all Methodists, or Presbyterians, 
or Unitarians, or members of any other religious organization 
or of no organization at all, is of not the slightest consequence 
with reference to the law of its incorporation, nor can the indi- 
vidual beliefs upon religious matters of the various incorpor- 
ators be inquired into. Nor is it material that the hospital may 
be conducted under the auspices of the Evangelical Lutheran 
Church. To be conducted under the auspices is to be conducted 
under the influence or patronage of that church. The meaning 
of the allegation is that the church exercised great and per- 
haps controlling influence over the management of the hospital. 
It must, however, be managed pursuant to the law of its be- 
ing. That the influence of any particular church may be pow- 
erful over the members of a non-sectarian and secular corpora- 
tion, incorporated for a certam defined purpose and with clear- 
ly stated powers, is surely not sufficient to convert such a 
corporation into a religious or sectarian body. ♦ * * ♦ 
There is no allegation that its hospital work is confined to 
members of that church or that in its management the hos- 
pital has been conducted so as to violate its charter in the 
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smallest dc^ee. It is simply the case of a secular corporation 
being managed by people who hold to the doctrines of the 
Evangelical Lutheran Church, but who nevertheless are man- 
aging the corporation according to the law under which it 
exists. The charter itself does not limit the exercise of its 
corporate powers to the members of any particular religious 
denomination^ but on the contrary those powers are to be 
exercised in mvor of any one seeking the ministrations of that 
Und of an institution. All that can be said of the corporation 
itself is that it has been incorporated by an act of assembly, and 
for its legal powers and duties that act must be exclusively re- 
ferred to." : Per. Mr. Justice Peckham, I bid 297-299. 

The "Evangelical Lutheran Church" has been paraphrased 
for the Roman Catholic Church in the above quotation, and 
we have so paraphrased it because we think the language of 
Mr. Justice Peckham is peculiarly fitting to the case under 
consideration. 

It is a well settled rule of law that every word used in the 
constitution is to be expounded in its plain, obvious and com- 
mon-sense meaning unless the context furnishes some ground 
to control, qualify or enlarge it: Story on the Constitution, 
Paragraph 451, Sth Edition; White on Pennsylvania State 
Constitution, page 12 ; Commonwealth vs Gaige, 94 Pa. 193. 

The term "sectarian" in its common acceptation implies 
more than a mere general reference to a sect. It means some- 
thing devoted or promotive of the interests of a sect : Century 
Dictionary. 

In Hysong vs School District, 164 Pa. 629, the direct ques- 
tion involved was whether it was a violation of the foregoing 
provision of the constitution and of Section 2 of Article X, 
to permit a sister of a religious order of the Roman Catholic 
Church to wear the earb of the order while teaching. In an 
opinion written by the court below, commended by the Su- 
preme Court, it is said : 

"The plain, obvious meaning of the 2d section of article 10, 
and of the 18th section of Article 3, is that money raised bv 
compulsory taxation for the support of public schools or other 
public purposes shall not be used for the propagation or en- 
couragement of the doctrines of any religion, or church — as 
the term is more commonly used — since that would be a diver- 
sion of the money from the purposes for which it was raised, 
and a violation of article 1, section 3, of the constitution just 
quoted." 

It is also said, page 642: 

"It must be remembered that the framers of our constitution 
had in view, when they prohibited, in article 3, section 18, the 
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appropriation of public money to sectarian institutions, and in 
article 10, section 2 'sectarian schools*, institutions and schools 
under the control or management of some particular sect and 
organized for the purposes of such sect, and in the latter sec- 
tion such schools as these in distinction from the public 
schools ; and, further, that these sections were intended to be 
in restraint of the appropriation of money to such institutions 
and schools ; indeed, the chairman of the committee on educa- 
tion, in the constitutional convention, in introducing article 10, 
said: *We have provided further (referring to section 2), and 
this by way of restriction upon the legislature.' Therefore, 
such decisions as there are in cases arising under these and 
similar provisions of the constitutions of other states, relate 
to the right to appropriate or collect money for the support 
of schools and institutions organized and controlled by some 
sect and conducted in its interest, as distinguished from public 
or common schools." 

The court defines what is a sectarian school, as follows : 

"In the light of such decisions and aids as we have, keeping 
in view the intent of the framers of the constitution and the 
understanding of the people when they ratified it, we conclude 
that whenever religious sectarian exercises are engaged in, or 
religious sectarian instruction imparted in a public school, that 
school becomes a sectarian school in the sense of our inquiry." 

From the foregoing opinion it is clear that the purpose of 
the constitutional prohibition is to prevent propagation and 
encouragement of the doctrines of any religion or church; and 
the decisions in other courts have been uniformly consistent, 
as we shall now proceed to demonstrate. 

In State of Nevada vs Hallock, 36 Pacific States Reports^ 
p. 373, also reported in 16 Nevada p. 385, the question in- 
volved was whether the Nevada Orphan Asylum was within 
the meaning of Section 10, Article XI of the State Constitu- 
tion which provided that no public funds of any kind or 
character whatever, state, county or municipal, shall be used 
for sectarian purposes. In that case it was held : 

"It is what is taught, not who are instructed, that must de- 
termine this question." 

This case was quoted with approval in Hysong vs School 
District, supra, page 643. It appears that it was one of the 
rules and requirements of the Nevada Orphan Asylum that: 

"All children after dressing in the morning are required to 
repair to the washroom, when all kneel down in their play- 
room where prayers are said aloud by one of them for four or 
five minutes. This exercise is repeated at night. These 
prayers are the Lord's prayer, the angelical sahitatir)n, the 
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apostolic creed, the acts of faith, hope and charity, and the 
prayer for the president. In the act of faith are these words : 
*0 my God, I firmly believe all the sacred truths Thy holy 
Catholic Church believes and teaches, because Thou hast re- 
vealed them. Who canst neither deceive nor be deceived/ " 

It was held that this said institution which taught and pro- 
mulgated the doctrine of one particular church was a sectarian 
institution and the appropriation of money to it was in viola- 
tion of the constitution of the State of Nevada. 

In County of Cook vs Industrial School for Girls, 120 111. 
540, it appeared from the testimony of witnesses that the only 
creed taught was the Catholic creed and those who may not 
be obliged to receive instruction in the Catholic faith were 
not instructed in any faith. No provision was made for in- 
struction in such creeds other than the Catholic as may be 
prefererd by any of the inmates. Under this and similar 
testimony it was held : 

"The fact that an institution of learning teaches the doc- 
trines of a particular church or religious sect, and that all exer- 
cises of a religious character are of those of such church, will 
render the institution sectarian, within the meaning of section 
3, article 8 of the constitution, prohibiting the payment from 
any public fund of any thing in aid of any church or sectarian 
purpose, although all its pupils may not be instructed in such 
sectarian doctrines." ; 
but the court was careful to say, on page SSO : — 

"It is what is taught, not who are instructed, that must de- 
termine this question. If the instruction is of a sectarian char- 
acter the school is sectarian." 

In State ex. rel. Weiss vs District Board of School District 
No. 8, in the City of Edgerton — 44 Northwestern Reporter, p. 
967 — it was held that the reading of the Bible in the public 
schools was imparting sectarian instruction and was in viola- 
tion of the constitution of that state. We are not in accord 
with this decision and it is merely quoted to show the trend 
of authority upon this particular subject. 

In Synod of Dakota vs State of South Dakota, 14 L. R. A., 
p 418, an appropriation to the Pierre University was held to 
be in violation of Section 3, Article VI, of the constitution of 
the State of South Dakota which provides that no money or 
property of the state shall be given or appropriated for the 
benefit of any sect or religious society or institution. It ap- 
peared that the purpose for which the Pierre University was 
organized and exists was, and generally is, to maintain and 
promulgate the doctrine and belief of the Christian Religion 
or sect known as Presbyterians, and that it has offered and 
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given secular and sectarian instruction to divers and numerous 
students in the Pierre University under its control. 

In Dormer vs School District No. 5, 118 Northwestern Re- 
porter, P. 353, it appeared that the defendant school district, 
lor a period of about twenty years, rented from the defendant 
congregation of the Immaculate Conception, a Roman Catholic 
Church corporation, certain rooms in its school building and 
expended the school moneys of the district in paying teachers 
to conduct schools therein, and also paid certain small amounts 
for fuel, cleaning and the like. The building had been erected 
for the purpose of a parochial school by said church corpora- 
tion, and the rest of the rooms therein not rented by the dis- 
trict were used to maintain the parochial school, and the pub- 
lic school conducted in the rooms rented by the school district 
was characterized by certain religious ceremonies, in that cer- 
tain distinctive prayers of the Catholic Church were said at 
intervals throughout the school day, church hymns were sung, 
and the teachers were nuns specially designated to the service 
by the superior of a Catholic sisterhood to which they be- 
longed. In addition the scholars prior to school hours quite 
uniformly attended distinctively religious teaching in the ad- 
joining church, and the school was suspended to enable their 
attendance upon weddings and funerals in the church. The 
pupils were all children of Catholic parents, members of the 
church congregation, with occasional exceptions of one or 
two at various times during said twenty years. An action 
was brought to enjoin the school board and district from per- 
sisting in maintaing the public school of the district in such 
manner and from paying out any moneys of the district for 
such purposes, etc. The trial court found that the school so 
conducted had at all times been pervaded and characterized by 
sect instruction contrary to law and granted injunction against 
continued maintenance thereof, but held that it was within 
the power of the school district and board to rent rooms as 
they deemed wise for the maintenance of a distinctively public 
school, and therefore refused to^ enjoin the maintenance there- 
of in the parochial school building. Dodge, J., in writing the 
opinion of the Supreme Court of Sie State of Wisconsin, said : 

''We find no error in the trial court's refusal to enjoin tfie 
district and board from niaintaining a common school in the 
parochial school building." 

This case particularly answers the objection of the plaintiff 
that an appropriation by the state to the Passavant Hospital 
is in violation of the prohibition of the constitution if it 
appears that said hospital is conducted in buildngs owned by 
The Institution of Protestant Deaconesses, if that question 
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has not already been set at rest by Bradfield vs Roberts, supra. 
See also People vs The Board of Education of the City of 
Brooklyn, 13 Barber p. 400. 

Most, if not all of the above cited cases, are referred to by 
the plaintiff as authority for his contention that the Passa- 
cant Hospital buildings, being owned by The Institution of 
Protestant Deaconesses, constitutes the hospital therein con- 
ducted as a denominational and sectarian institution. It will 
be obesrved that the cases referred to all relate to schools or 
institutions in which instruction is given. Our attention has 
not been directed to any authority for the contention that 
a hospital, even though conducted and operated in a building 
owned by a sectarian or denominational institution, but in 
which no religious or other instruction is given, but which hos^ 
pital is conducted in accordance with its charter and the law 
authorizing its existence, is, or ever has been held to be a 
sectarian institution, as contemplated in the above quoted 
provisions of the constitution of Pennsylvania. 

The learned Attorney General has directed our attention to 
the fact that immediately after the adoption of the constitution 
the legislature of the state appropriated the sum of two hun- 
dred and twenty-five thousand dollars, distributed among thir- 
teen charitable institutions, having regard only to the chari- 
table purpose which the institutions which were beneficiaries 
exercised. Such appropriations were continued from time to 
time increasing with each session of the legislature, until in 
1919 the legislature apropriated eight and one-half million 
dollars, distributed among two hundred and ninety-seven 
such institutions, making no discrimination between the de- 
nominational or sectarian belief of the institution, but having 
regard only to the purpose for which the institution was or- 
ganized; and it is suggested that under such circumstances 
Uic true construction of Section 18 of Article III of the con- 
stitution is to be found in the long usage and authoritative 
contemporaneous construction which is placed upon said 
article and section by the legislature, the people and the var- 
ious political departments of the government With this con- 
tention we are in accord. 

This rule of construction is carefully considered and well 
stated by Judge Endlich in his work on the Interpretation of 
Statutes, section 527, page 742, in which that learned author 
says: ' 

**A like weight as is attributed by the courts to long usage 
and authoritative contemporaneous construction in the inter- 
pretation of statutes, attends the same in the interpretation of 
constitutional provisions. ♦ * * Of similar weight and 
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dignity is the construction placed by the political departments 
of the government upon constitutional provisions under which 
they are charged with acting. And the greatest deference 
is shown by the courts to the interpretation put upon the con- 
stitution by the legislature in the enactment of laws and other 
practical application of constitutional provisions to the legis- 
lative business, when that interpretation has had the silent 
acquiescence of the people, including the legal profession and 
the judiciary, and especially when injurious results would fol- 
low the disturbing of it. The deference due to such legislative 
exposition is said to be all the more signal when the latter is 
made almost contemporaneously with the establishment of the 
constitution, and may be supposed to result from the same 
views of policy and modes of reasoning that prevailed among 
the framers of the instrument thus expounded. An early as- 
sumption and continued exercise by the legislature of a power 
* * * * was held to establish the existence of the power 
under the constitution then in force." 

Mr. Chief Justice Black, interpreting Article I, Section 25 
of the constitution of 1838, in Moers vs City of Reading, 21 
Pa. p. 188, says, with relation to the recognition of legislative 
construction of the constitution : 

"This construction is not unsupported by authority. It has 
not, indeed, received the direct sanction of any express judi- 
cial decision. But the legislature with many members of 
the convention in it, has always acted upon this interpreta- 
tion. And this has been done with the silent acquiescence of 
all the people, including the legal profession and the judiciary. 
The defendants' counsel has produced us a list of two hundred 
and seventy-nine acts of assembly, passed only within the 
last four years, creating one and enlarging the powers of 
another corporation, or enlarging the powers of two corpora- 
tions, both municipal and private. Some thousands of such 
laws have probably been passed since 1838. If we now de- 
clare them to be unconstitutional and sweep away at once 
all the rights, public and private, which have been acquired 
under them, we must do an amount of mischief which no man's 
arithmetic can calculate. This is a proper element of legal 
judgment on such a subject. We are not to overlook the prac- 
tice of the legislature or disregard the consequences of doing 
so. The law questioned in Norris vs Clymer (2 Barr 277) was 
sustained by this court principally because there has been 
many laws like it, and rights had grown up under them which 
it would be mischievous to annihilate. And the Supreme 
Court of the United States have declared (11 Peters 257) that 
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the uniform exercise of an important power almost without 
question is no unsatisfactory evidence that the power is right- 
fully exercised." 

Our attention has further been directed to the fact that on 
a few occasions since the adoption of the constitution of 1874, 
Governors have vetoed similar appropriations, but this fact 
can have little weight or influence with us in reaching a con- 
clusion in this case in view of the further fact that the vetoes 
have been few while the approvals of similar appropriations 
have been very many. And in the case at bar appropriations 
have been made uniformly to the defendant beginning with the 
Act of June 13, 1907, P. L. 685, which appropriations had the 
approval of the legislative department of this government and 
the silent acquiescence of the people and the legal profession 
until the litigation under consideration was commenced. 

Governed by the great weight of legal authorities as we 
understand it and as it has been called to our attention, we 
have reached the conclusion that the Passavant Hospital is 
not a denominational or sectarian institution as contemplated 
by Section 18, of Article III of the constitution, and we there- 
fore find the following 

CONCLUSIONS OF LAW. 

1. The corporate name of the defendant institution does 
not render the institution denominational or sectarian within 
the meaning of Article III, Section 18, of the Constitution of 
Pennsylvania. 

2. The fact that the charter vesting the government of the 
defendant institution in a board consisting of a director, a 
vice-director, a directing sister, and four other persons mem- 
bers of the Evangelical Lutheran Church, two of whom may 
be laymen, does not render such institution denominational 
or sectarian within the meaning of Article III, Section 18, of 
the Constitution of Pennsylvania. 

3. The fact that the charter of the defendant requires its 
governing officers to be members of a particular religious be- 
lief, or that the property and management of the defendant 
institution is required by its charter to be under the control 
of directors selected by the members of a particular religious 
faith, does not render such institution denominational or sec- 
tarian within the meaning of Article III, Section 18, of the 
Constitution of Pennsylvania. 

4. To render the defendant denominational or sectarian 
within the meaning of Article III, Section 18 of the Consti- 
tution of Pennsylvania, acts must be done pursuant to powers 
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conferred which are promotive of the tenets and interests of 
a particular denomination or sect. 

5. The defendant institution, from the facts in this case, is 
not a denominational or sectarian institution within the mean- 
ing of Article III, Section 18 of the Constitution of Pennsyl- 
vania. 

6, The Act of July 18, 1919, making an appropriation to the 
defendant institution does not violate Article III, Section 18, 
of the Constitution of Pennsylvania prohibiting appropria- 
tions to denominational or sectarian institutions, nor does such 
act pve a preference by law to any reilgious establishment 
or mode of worship. 

DECREE. 

Upon the filing of the findings by the court the Prothono- 
tary shall enter a decree of nisi in accordance therewith and 
give notice to the parties or their counsel. Unless exceptions 
thereto are filed, as required by rule 64 of the equity practice 
in Pennsylvania, counsel may draw a final decree as provided 
in said equity rules. 



Willis Collins, PlaintiflF vs Harmon M. Kephart, State Treas- 
urer of Pennsylvania, and St. Timothy's Memorial Hospital 
and House of Mercy, Roxborough, a corporation, Defendant. 

Constitutional lavr— Denominational ;a^d sectarian institutions — 

Appropriations. 

St. Timothy's Memorial Hospital and House of Mercy, Roxbor- 
ough, is not a denominational nor a sectarian institution, within the 
meaning of section 3 of article I or section 18 of article HI of tlic 
Constitution of Pennsylvania. 

The appropriation to St. Timothy's Memorial Hospital and House 
of Mercy, Roxborough, contained in the act of July 18, 1919, was 
legally made and should be paid to said hospital. 

Bill in equity for an injunction. C. P. Dauphin County, No. 
650 Equity Docket. 

E. C. Menamin, Evan B. Lewis and L. S. Kauffman, for 
plaintiff. 

Wm. I. Schaffer, Attorney General, for Harmon M. Kep- 
hart, State Treasurer. 

Porter, Foulkrod & McCullough for St. Timothy's Memor- 
ial Hospital and House of Mercy. 

Wickersham, J., January 10, 1921. 

The plaintiff filed his bill of complaint in which he sets 
forth that he is the owner of property in the Commonwealth of 
Pennsylvania, and is a citizen and tax payer of said state; 
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that the defendant, Harmon M. Kephart, is the State Treas- 
urer of the State of Pennsylvania, and the defendant, St. Tim- 
othy's Memorial Hospital and House of Mercy, of Philadel- 
phia, Pa., is a corporate institution of the State of Pennsyl- 
vania of a charitable, benevolent or educational nature, and 
has been named to receive an appropriation of money from 
the funds of the state by the legislature thereof, by act ap- 
proved July 18, 1919; that the defendant institution is a cor- 
poration and was incorporated under the name of Memorial 
Hospital and House of Mercy of St. Timothy's Church, of 
Roxborough, in accordance with an act of assembly of Penn- 
sylvania, approved April 6, 1791, and the supplements thereto ; 
that by a decree of the Court of Common Pleas of Philadel- 
phia in 1890 the name was changed to St. Timothy's Memorial 
Hospital and House of Mercy, Roxborough; that the charter 
of said corporation was amended in March, 1902, by providing 
that the business and government of this corporation shall 
always be directed by a board of managers not exceeding 
fifteen in number, of whom three shall always be the rector 
and church wardens for the time being of St. Timothy's 
Church, Roxborough, Philadelphia, and the rector of said 
church shall be chairman of the Board ex officio. Otherwise 
the allegations in the bill of complaint do not differ materially 
from those contained in the bill of complaint in the case of 
Willis Collins vs Harmon M. Kephart, and the Institution of 
Protestant Deaconesses, filed to No. 649 Equity Docket. 

The defendant, Harmon M. Kephart, State Treasurer of 
Pennsylvania, filed his separate answer denying most of the 
allegations contained in the bill, to which answer a replica- 
tion was filed by the plaintiff. 

The defendant, St. Timothy's Memorial Hospital and House 
of Mercy, Roxborough, filed a separate answer in which the 
allegations contained in the second, third, fourth, fifth, part 
of the sixth, and eighth paragraphs of the plaintiff's bill are 
admitted with the exception that the defendant denies that 
the appropriation mentioned in paragraph five of plaintiff's 
bill of complaint was illegally passed and denies the latter 
half of the sixth paragraph. All the other paragraphs in the 
plaintiff's bill of complaint are denied in the separate answer 
of the defendant, St. Timothy's Memorial Hospital and House 
of Mercv, Roxborough. It is further set forth as a defense 
to the plaintiff's bill of complaint in the said separate answer 
of St. Timothy's Memorial Hospital and House of Mercy, 
Roxborough, that article IV of the amendment of the charter 
of St. Timothy's Memorial Hospital and House of Mercy, 
Roxborough, granted by the Court of Common Pleas prior to 
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June 1, 1920, provides that the business and government of 
this corporation shall be directed by a board of managers not 
exceeding 27 in number who shall elect the officers of the cor- 
poration. 

This case was heard on bill and answer without replication 
by agreement of counsel made at bar before the argument, 
and from the pleading we make the following 

FINDING OF FACTS. 

1. That Willis Collins, the plaintiff in the above suit, is 
a taxpayer and resident of Norwood, Delaware County, Penn- 
sylvania. 

2. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cause, the said 
defendant was a corporation organized by its charter for the 
purpose of giving relief, care, medical attendance and treat- 
ment to the sick and infirm poor, without discrimination as 
to race, color or religious opinion. 

3. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cause, the said 
defendant was a corporation organized for and by its charter 
obligated to provide: (1) surgical and nursing for patients 
suffering from injuries; and medical aid and nursing for sick 
persons who cannot be properly cared for in their homes : (2) 
to visit the sick and suffering m their homes and afford them 
relief ; (3) to care for and train young children ; (4) to receive 
and give proper care to persons who are convalescent;, (5) to 
instruct and train women in the duties of nursing and attend- 
ing upon the sick and disabled. 

4. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cause, the charter 
of the said defendant provided that the management of the 
hospital was to be conducted as follows: 

"The business and government of this corporation shall be 
directed by a board of managers not exceeding fifteen in num- 
ber, of whom one shall always be the rector for the time be- 
ing of St. Timothy's Church, Roxborough, Philadelphia. The 
rector of said church shall be chairman of the board ex officio." 

5. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cau^e, the charter 
of the said defendant provided that the managers of the said 
corporation were to be elected as follows: 

"The managers, other than the said rector and wardens, 
shall divide themselves bv lot into three classes, one class to 
hold office until the stated meeting of the Vestry of the said 
St. Timothy's Church, in Easter Week, in the year 1891 ; the 
second class to hold office until such meeting in the year 1892, 
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and the third class to hold office until such meeting in the 
year of 1893. At the stated meeting in Easter week in the 
year 1891, and annually thereafter, managers shall be elected 
by the said Vestry of §t. Timothy's Church to hold office for 
three years; in the place of those whose terms have expired, 
or in case of death or resignation for the residue of the un- 
expired term. And if at any time hereafter, the said Vestry 
of St. Timothy's Church, Roxborough, shall be unwilling, of 
shall fail to elect such managers, and to carry on thereby the 
work of the Hospital and House of Mercy, or if the corpor- 
ation of St. Timothy's Church shall be dissolved, the man- 
agers shall be elected by such corporation as may be desig- 
nated by the Bishop for the time being, of the Protestant 
Episcopal Church in the Diocese of Pennsylvania, in which 
Philadelphia is situated, as willing to carry on said work." 

6. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cause, the charter 
of the defendant directed who was to be chaplain of the hos- 
pital as follows : 

"The rector of the said St. Timothy's Church shall always be 
the warden and chaplain of the said Hospital and House of 
Mercy." 

7. That as of the date of the appropriation and as of the 
date of the filing of the bill in equity in this cause, the charter 
of the said defendant corporation regulated the work of nurs- 
ing therein as follows : 

The work of nursing shall be done by sisters or deaconesses 
of the Protestant Episcopal Church or by other trained wo- 
men, but private religious ministrations are not to be pro- 
hibited to any patient according to his or her conscience." 

8. That the aflFairs, property and management of the de- 
fendant hospital are not in the control of any particular relig- 
ious sect. 

9. That the said defendant hospital is open to and receives 
patients without regard to their race, color or religious opin- 
ion. 

10. That any character of religious worship is permitted 
to the patients of the said defendant hospital, and the inmates 
thereof are not required to attend the services of any particular 
sect or denomination. 

11. That as of June 1, 1920, the charter of the defendant 
hospital had been so amended as to have eliminated all refer- 
ences to the St. Timothy's Episcopal Church or any other 
church or religion. 
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DISCUSSION. 

For reasons fully explained by us in the case of Willis Col- 
lins vs Harmon M. Kephart, State Treasurer of Pennsyl- 
vania, and The Institution of Protestant Deaconesses, filed to 
No. 649 Equity Docket, and No. 14 Commonwealth Docket, 
1920, in our decision rendered January 10, 1921, we reach the 
following 

CONCLUSIONS OF LAW. 

1. That the defendant hospital herein is neither denomi- 
national nor sectarian within the meaning of any constitutional 
provision, more particularly Section 3 of Article I, and Sec- 
tion 18 of Article III. 

2. That the appropriation to the defendant hospital was 
legally made and should be paid to the defendant. 

3. That the plaintiff's bill should be and is hereby dis- 
missed. 

DECREE. 

Upon the filing of the findings by the court the Prothono- 
tary shall enter a decree of nisi in accordance therewith and 
give notice to the parties or their counsel. Unless exceptions 
thereto are filed, as required by rule 64 of the equity practice 
in Pennsylvania, counsel may draw a final decree as provided 
in said equity rules. 



Willis Collins, Plaintiff vs Harmon M. Kephart, State Treas- 
urer of Pennsylvania, and The Sisters of Mercy of Craw- 
ford and Erie Counties, Defendants. 

Constitutional law — Denominational atid sectarian inttittttions — 

Appropriations. 

The name of an institution is immaterial in determining whether 
such institution is denominational or sectarian, within the meaning 
of article III, section 18 of the Constitution of Pennsylvania. 

To^ render an institution denominational or sectarian, within the 
meaning of article III, section 18, of the Constitution of Pennsylvania, 
acts must be done pursuant to powers conferred, which are promotive 
of the tenets and mterests of a particular denomination or sect. 

The DuBois Hospital is not a denominational or sectarian institu- 
tion, within the meaning of article III, section 18 of the Constitution 
of Pennsylvania. 

The act of July 18, 1919, makinc: an appropriation to the DuBois 
Hospital, does not violate article I, section 3 or article III, section 
18, of the Constitution of Pennsylvania. 

Bill in equity for an injunction. C. P. Dauphin County, 
No. 652 Equity Docket. 
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£. C. Menamin, Evan B. Lewis and L. S. Kauffman, for 
plaintiff. 

Wm. I. Schaffer, Attorney General, for Harmon M. Kephart, 
State Treasurer. 

John T. Brady and J. A. Gleason, for The Sisters of Mercy 
of Crawford and Erie Counties. 

Wickersham, J., January 14, 1921. 

The plaintiff filed his bill of complaint in this case, a careful 
examination of which shows that it does not differ materially 
from the bill of complaint in the case of Willis Collins vs The 
Institution of Protestant Deaconesses, filed to No. 649 Equity 
Docket, and therefore the contents will not be\ quoted herein 
at length. It is alleged, inter alia, that by an Act of Assem- 
bly approved July 18, 1919, the legislature of Pennsylvania 
appropriated the sum of $25,000.00, or so much thereof as may 
be necessary, to the DuBois Hospital, of DuBois, Pa.; and it 
is further alleged, as in the bill above referred to, that this 
is a denominational or sectarian institution. The prayer for 
equitable relief, as found on page eight of the bill, is identical 
with that of the case above quoted. 

The defendant, Harmon M. Kephart, State Treasurer of 
Pennsylvania, filed his answer to the above mentioned bill 
of complaint, denying all of the material facts contained there- 
in, to which answer the plaintiff filed his replication. 

An agreement of counsel was also filed in this case establish- 
ing the citizenship and ownership of property of the plaintiff. 

The Sisters of Mercy of Crawford and Erie Counties, Penn- 
sylvania, named as defendants in this case, notwithstanding 
the fact that the appropriation was made to the DuBois Hos- 
pital. A demurrer was filed by the defendant which was after- 
wards withdrawn and the plaintiff agreed that the DuBois 
Hospital should be substituted as defendant, and it was further 
agreed that this case should be heard on bill and answer. 

From the pleadings, therefore, we find the following: 

FINDING OF FACTS. 

1. Willis Collins, the plaintiff, is a citizen of the Common- 
wealth of Pennsylvania, and a tax payer on real estate in 
the County of Delaware. 

2. The DuBois Hospital is a corporation of the first class 
under the provisions of the general corporation act of April 
29, 1874, and its supplements, and was formed for the main- 
tenance of a general hospital for the treatment of the sick 
and injured, both medically and surgically. 
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3. That by the terms of its charter and by-laws, the 
DuBois Hospital is a non-sectarian institution. 

4. No where in its charter or by-laws is it provided that 
the incorporators or directors of the DuBois Hospital or a 
majority of any of them are to be selected from the members 
of or be allied with any denomination or religion. Its in- 
corporators and trustees have been and now are selcted with- 
out reference to any denomination or religion. 

5. The incorporators and directors of the DuBois Hospital 
are not required to be professed members of any particular 
Icnomination or religfion. 

6. That the legislature of Pennsylvania, by an act approv- 
ed July 18, 1919, appropriated the sum of $25,000.00, "or so 
much thereof as may be necessary, to the DuBois Hospital of 
DuBois, Pennsylvania, for the two fiscal years beginning 
June 1, 1919, for the purpose of maintenance." 

7. The Sisters of Mercy of Crawford and Erie Counties, 
Pennsylvania, were named as defendants in this action. 

8. 'By Disclaimer regularly executed and filed in the Court 
of Common Pleas of Dauphin County, September 21, 1920, to 
No. 652 Equity Docket, The Sisters of Mercy of Crawford 
and Erie Counties, Pennsylvania, "hereby disclaim any right, 
title or interest to the appropriation made to the DuBois Hos- 
pital of DuBois, Pennsylvania, by an act of assembly of the 
State of Pennsylvania, approved by the Governor, the Honor- 
able William C. Sproul, on July 18, 1919; that so far as this 
defendant is concerned it made no application for any appro- 
priation of any amount, and that no part of said appropriation 
was payable out of the funds of the State of Pennsylvania to 
the Sisters of Mercy of Crawford and Erie Counties." 

9. That on the day of March, 1910, the DuBois Hos- 
pital Association entered into a contract with the Sisters of 
Mercy of Crawford and Erie Counties whereby the said Sisters 
of Mercy of Crawford and Erie Counties undertook and agreed 
"to operate, establish and maintain a hospital in the Borough 
of DuBois in manner customary with The Sisters of Mercy 
which in character is to be purely non-sectarian and to be 
open to the sick and suffering without distinction as to creed, 
color or race, the only distinction possible to be made would 
be in greater poverty, the poorer persons having the greater 
chances to receive the preference." 

10. It was understood and agreed that all moneys received 
from the hospital shall be applied to and for the uses of the 
hospital, and no moneys so received were to be applied to 
the use of The Sisters of Mercy of Crawford and Erie Coun- 
ties, or anv member thereof. 
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11. It was further agreed that the DuBois Hospital should 
pay a fixed salary to those members of The Sisters of Mercy 
of Crawford and Erie Counties who operate the said hospital. 

* 

DISCUSSION. 

For the reasons fully set forth in the above quoted case of 
Collins vs The Institution of Protestant Deaconesses, filed 
January 10, 1921, we hereby file the following 

CONCLUSIONS OF LAW. 

1. The name of an institution is immaterial in determining 
whether such institution is denominational or sectarian within 
the meaning of Article III, Section 18 of the Constitution of 
Pennsylvania. 

2. To render an institution denominational or sectarian 
within the meaning of Article III, Section 18 of the Constitu- 
tion of Pennsylvania, acts must be done pursuant to powers 
conferred which are promotive of the tenets and interests of a 
particular denomination or sect. 

3. The defendant corporation, from the facts in this case, 
is not a denominational or sectarian institution within the 
meanine of Article III, Section 18 of the Constitution of 
Pennsylvania. 

4. The Act of July 18, 1919, making an appropriation to the 
DuBois Hospital does not violate Article I, Section 3, or 
Article III, Section 18 of the Constitution of Pennsylvania. 

DECREE. 

Upon the filing of the findings by the court the Prothono- 
tary shall enter a decree of nisi in accordance therewith and 
give notice to the parties or their counsel. Unless exceptions 
thereto are filed, as required by rule 64 of the equity practice 
in Pennsylvania, counsel may draw a final decree as provided 
in said equity rules. 



Notaries Public. 

Notaries pnbUc— Seal— Fees— Personal appearance of person making 

affidavit before notary 

The name of a notary public, as it appears in his or her commis- 
sion, must be engraved on the seal used by such notary. 

While a notary public may waive the right to receive fees, such 
waiver cannot be made by any one else for the notary. 

A person making an affidavit must appear in person before the 
notary attesting it. This is a positive requirement of the law. 

A notary public violating axiy of the provisions of the law mar 
be removed from office by the Governor. 
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Attorney General's Department Opinion to William C. 
Sproul, Governor of Pennsylvania. 

Alter, Attorney General, January 6, 1921. 

Your request for an opinion duly received on the following 
questions : 

First— Whether the seal used by Mrs. Charles Ludwick, 
Notary Public, having engraved the name "Charles Ludwick" 
is in proper form? 

Second — ^Whether a notary public can waive the right to 
fees? 

Third — ^Whether a person must appear in person to make 
oath before a notary public? 

In answer to the first inquiry, would say that Section 7, of 
the Act of March 5, 1791, 3 Smith 7, (Stewarts Purdon, 13th 
Edition, page 3325,) provides as follows: 

"Every notary shall provide a public notarial seal, with 
which he shall authenticate all his acts, instruments, and at- 
testations, on which seal shall be engraved the arms of this 
commonwealth, and shall have for legend the name, surname 
and office of the notary using the same, and the place of his 
residence." ' 

This means that the seal shall have engraved thereon for 
legend the name, surname, and office of the notary using the 
same. This provision requires that the name as written in 
the commission issued to the Notary Public shall be engraved 
upon the seal. It follows, therefore, that a widow of a de- 
ceased notary public cannot use her husband's seal, but must 
have a new one engraved with her own name. 

It is true that it has been held that the protest of a notary 
public is not invalidated by the fact that the seal does not 
conform in all respects with this Act (Jcnks vs Doylestown 
Bank, 4 W. & S. 505), but to use a seal which does not con- 
form with the provisions of thts Act is a violation of law, and 
may be the subject of a charge against the offending notary 
in the manner hereinafter referred to. 

In reply to your second inquiry, I am of the opinion that 
while the notary himself can waive his rights to fees, no one 
else can do it for him. 

In reply to your third inquiry as to whether a notary public 
must require persons wishing to make affidavit before him to 
appear in person, would say that this is a positive requirement 
r>i the law. The words used in the third section of the act of 
March 5, 1791, 3 Smith 7, are to "administer oaths and affirma- 
tions according to law," and this means to administer the 
oath or affirmation to a person who appears before the notary. 
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It was so held in an opinion rendered by this Department 
on July 10, 1907, 10 Dauphin County Reports, 230; 33 Pa. C. 
C. 607. To administer oaths in any other way is a violation 
of law and subjects the offending notary to removal from 
office. 

Any notary violating any of the provisions of the law 
can be removed from office by the Governor. The procedure 
to be followed in such cases is set forth in the opinion before 
cited. 



Willis Collins, Plaintiff vs Harmon M. Kephart, State Treas- 
urer of Pennsylvania, and the Jewish Hospital Association 
of Philadelphia, a corporation of the State of Pennsylvania, 
Defendants. 

Constitational law^— Denominational and tectarimn institntioa^— 

Appropriations. 

The corporate name of a hospital does not render the institution 
denominational or sectarian, withm the meaning of article III, section 
18b of the Constitution of Pennsylvania. 

The name of an institution is immaterial in determining whether 
such institution is denominational or sectarian, within the meaning of 
article III, section 18, of the Constitution of Pennsylvania. 

The fact that the charter of a hospital vests its government in a 
board of twelve directors, all members of the corporation, and re- 
quires that members of the corporation shall be of the Jewish faith, 
over twenty-one years of age, does not render such hosipital denomi- 
national or sectarian, within the meaning of article III, section 18, of 
the Constitution of Pennsylvania. 

The fact that the property and the management of a hospital are 
required t>y its charter to be under the control of directors selected by 
members of a particular religious faith does not render such hospital 
denominational or sectarian, within the meaning of article III, section 
18, of the Constitution of Pennsylvania. 

To render an institution denominational or sectarian, within the 
meaning of article III, section 18, of the Constitution of Pennsylvania, 
acts must be done pursuant to powers conferred which are promotive 
of the tenets of a particular denomination or sect. 

The Jewish Hospital Association of Philadelphia is not a denomi- 
national or sectarian institution within the meaning of article III, 
section 18, of the Constitution of Pennsylvania. 

The Act of July 18, 1919, making^ an appropriation to the Jewish 
Hospital Association of Philadelphia, does not violate article III, 
section 18, of the Constitution of Pennsylvania, prohibiting appro- 
priations to denominational or sectarian institutions. 

The Act of July 18, 1919, making an appropriation to the JerwisH 
Hospital Association of Philadelphia, does not violate article I, sec- 
tion 3, of the Constitution of Pennsylvania, prohibiting the giving 
of a preference by law to any religious establishment or modt of 
worship. 
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Bill in Equity for an injunction., C. P. Dauphin County, 
No. 653 Equity Docket. 

,F. C. Manimin, Evan B. Lewis and L. S. Kauffman, for 
plaintiff. 

William I. Schaffer, Attorney General, William M. Hargest, 
Deputy Attorney General, and Frank M. Hunter, Deputy At- 
torney General, for Harmon M. Kephart, State Treasurer. 

J. E. B. Cunningham, Morris Wolf and Ephraim Lederer for 
Jewish Hospital Association of Philadelphia. 

Wickersham, J., January 29, 1921. 

The plaintiff filed his bill in equity setting forth that he 
was and is a citizen of the Commonwealth of Pennsylvania 
and tax payer of said state; that the defendant, Harmon M. 
Kephart, is the State Treasurer of the State of Pennsylvania, 
and the defendant, the Jewish Hospital Association of Phila- 
delphia, is a corporate institution of the State of Pennsylvania 
of a charitable or benevolent nature ; that by an act of assem- 
bly entitled, "An Act making an appropriation for the hospital 
department of the Jewish Hospital Association of Philadel- 
phia," approved July 18, 1919, eighty thousand dollars, or 
so much thereof as may be necessary, was appropriated specifi- 
cally to the hospital department of the Jewish Hospital As- 
sociation of Philadelphia, etc. 

Otherwise the allegations in the bill do not differ materially 
from the allegations found in the bill by the same plaintiff 
against Harmon M. Kephart, State Treasurer, and the Insti- 
tution of Protestant Deaconesses, filed to No. 649 Equity 
Docket, 1920. 

The defendants filed separate answers denying the material 
paragraphs of plaintiff's bill, and setting forth certain new 
matters which will hereafter be considered. The plaintiff 
filed a replication to the separate answer of Harmon M. Kep- 
hart, defendant, and so far as the Jewish Hospital Association 
was concerned, it was agreed that case should be heard and 
decided upon bill and answer without replication. 

From the pleadings in this case we have reached the follow- 
ing 

FINDING OF FACTS. 

1. Willis Collins, the plaintiff, is a tax payer and resident 
of Norwood, Delaware County, Pennsylvania. 

2. By an act of assembly of the State of Pennsylvania, ap- 
proved by the Governor on July 18, 1919, the sum of eighty 
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thousand dollars was appropriated to the hospital department 
of thejjewish Hospital Association of Philadelphia. 

3. Ine said Jewish Hospital Association of Philadelphia is 
9l corporation duly incorporated under the laws of the State 
of Pennsylvania on the 25th day of October, 1865. 

4. The governing officers of the Jewish Hospital Associa- 
tion of Philadelphia must be members of the institution, and 
members are persons of the Jewish faith. 

5. The property in which the said hospital is conducted is 
owned by the said Jewish Hospital Association of Philadel- 
phia. 

6. That no inmates of said defendant institution are, or 
ever were obliged to attend any religious service and no at- 
tempt has ever been, is being, or can be made to compel such 
attendance. 

7. That admission to the hospital is in charge of the chief 
resident physician who is not of the Jewish faith, and the 
chief nurse, who is also not of the Jewish faith. For a period 
of thirty-one years the chief resident physician has not been 
of the Jewish faith, and for a period of fifteen years the chief 
nurse has not been of the Jewish faith. 

8. The services of the institution ever since its establish- 
ment have been utilized more by persons who were not mem- 
bers of the Jewish faith than by persons who were members 
of that faith. During a period beginning with the year 190O, 
thirty-three per cent, of the patients admitted to this hospital 
are Israelites and sixty-seven per cent. non-Israelites. 

9. That during the past twenty years of the number of free, 
part-pay and full-pay patients treated at said hospital, 25,821 
were free patients, or sixty-seven per cent, of the total admis- 
sions; 7,246 were part-pay, or nineteen per cent, of the total 
admission; and 5^71 were full-pay patients, or fourteen per 
cent, of the total admissions. 

10. At the entrance to this hospital there is a large sign 
which has been there for many years, bearing the inscription : 

"This Hospital was erected by the Voluntary Contribution 
of the Israelites of Philadelphia and is Dedicated to the Re- 
lief of the Sick and Wounded without regard to Creed, Color 
or Nationality, under the Management of a Board composed 
of Members of the Jewish Hospital Association." 

DISCUSSION. 

For the reasons more fully set forth in our opinion in the 
above cited case of Collins vs Institution of Protestant Deacon- 
esses, filed to No. 649 Equity Docket, we find the following 
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CONCLUSIONS OF LAW. 

1. The corporate name of the defendant hospital does not 
render the institution denominational or sectarian within the 
meaning of Article III, Section 18, of the Constitution of Penn- 
sylvania. 

2. The name of an institution is immaterial in determining 
whether such institution is denominational or sectarian within 
the meaning of Article III, Section 18, of the Constitution of 
Pennsylvania. 

3. The fact that the charter vesting the government of the 
defendant hospital in a Board of twelve directors, all members 
of the association, and that the charter requires that the mem- 
bers of the association shall be ''any person of the Jewish 
faith over 21 years of age shall be admitted as a member of 
this association upon signing this Constitution and paying 
Five dollars per annum in advance and the sum shall be 
charged to him annually until his resignation has been ten- 
dered and dulv accepted," does not render such institution 
denominational or sectarian within the meaning of Article 
III, Section 18, of the Constitution of Pennsylvania. 

4. The fact that the property and management of the de- 
fendant hospital is required by its charter to be under the 
control of directors selected by the members of a particular 
religious faith does not render such institution denominational 
or sectarian within the meaning of Article III, Section 18, of 
the Constitution of Pennsylvania. 

5. To render an institution denominational or sectarian 
within the meaning of Article III, Section 18, of the Constitu- 
tion of Pennsylvania, acts must be done pursuant to powers 
conferred, which are promotive of the tenets and interests of 
a particular denomination or sect. 

6. The defendant institution, from the facts in this case, 
is not a denominational or sectarian institution within the 
meaning of Article III, Section 18, of the Constitution of 
Pennsylvania. 

7. The Act of July 18, 1919, making an appropriation to the 
defendant institution, does not violate Article III, Section 18, 
of the Constitution of Pennsylvania, prohibiting appropria- 
tions to denominational or sectarian institutions. 

8. The Act of July 18, 1919, making an appropriation to 
the defendant institution, does not violate Article I, Section 
3, of the Constitution of Pennsylvania, prohibiting the giving 
of a preference by law to any religious establishment or mode 
of worship. 
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Crimitud law— >Iiifoniiation— Written and printed word»—Waiver. 

In an information before a Justice of the Peace charging violation 
of a boro code, written words control printed words. 

An information before a Justice of the Peace, charging violation 
of a boro code, which does not set forth the words of the code for 
the violation of which the prosecution is brought, is fatally defective 
and the proceeding based upon it will be set aside on certiorari. 

In an information before a Justice of the Peace for violation of a 
boro code, failure to set forth the part of the code for the violation 
of which the proceeding is instituted is a matter of substance, and 
is not waived by entering bail ''to appear for September Sessions ol 
court" 

Certiorari. C. P. Dauphin County, No. 452 September 
Term, 1920. 

Philip S. Moyer, William M. Hain and Maurice R. Metzger, 
for plamtiff. 

David M. Wallace, for defendants 

Henry, P. J., 52nd Judicial District, specially presiding, 
January 10, 1921. 

The defendant was charged before a Justice of the Peace 
with a violation of Section 7 of the Boro Code of Royalton, 
Pa., and after hearing, the defendant was ordered to pay a fine 
of Five Dollars ($5.00) and the costs. The defendant has sued 
out a writ of certiorari in this court, bringing up the record, 
and the Commonwealth has moved to strike off the certiorari. 

The Commonwealth contends that the information should 
be considered as being for a common law nuisance and that 
the concluding printed words of the information "contrary to 
Act of the General Assembly in such case made and provided," 
sustain this position. It is a familiar rule that written words 
control printed words and the written words in the informa- 
tion are that the acts of the defendant in blocking the highway 
are, "a nuisance contrary to section seven of the Boro Code," 
and we are therefore bound to conclude that the proceeding 
was for a violation of the Boro Code and not for a common law 
nuisance. This being so, the information is fatally defective 
in not setting forth the words of the Boro Code« for a violation 
of which the prosecution is brought. The Commonwealth, 
however, contends that the defendant cannot raise this ques- 
tion having given bail "to appear for September Sessions of 
Court." It is true that one may by his action waive informali- 
ties in a proceeding but it does not clearly appear that the ap- 
peal was to the Quarter Sessions, nor can we say that the 
neglect to set forth the Boro Code in the information was a 
mere informality. This is matter of substance and was not 
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waived by an appeal which was not directed to any specified 
court and would hardly have any standing in any court 

And now, to wit, January 10, 1921, the proceedings before 
the Justice of the Peace in the above entitled case are declared 
to be invalid and are hereby set aside. 

o 

Commonwealth vs John Alfred Keiser. 
Criminal law^-False pretemei 

Obtaining passage on a railroad train, by means of a trip |>ass 
issued to another, is not a false pretense, either under the Criminal 
Code of March 31. 1660. P. L. 410. or at common law. 

Motion to quash indictment. Quarter Sessions of Dauphin 
County, No. o8, September Sessions, 1920. 

Robert Stucker, for motion. 

Philip S. Moyer, Contra. 

Hai^est, P. J., January 10, 1921. 

The defendant is charged in the indictment with defrauding 
the Pennsylvania Railroad Company in that he did falsely 
and designingly pretend to a conductor in the employ of the 
Pennsylvania Railroad Company ''that he, the said John A. 
Keiser was one W. A. Neis to whom the said Company had 
issued a trip pass from Harrisburg to New York and return," 
♦ * * "by color and means of which said false pretense 
and pretenses, he, the said John A. Keiser then and there un- 
lawfully obtained from the said Pennsylvania Railroad Com- 
pany, passage from Harrisburg to New York and return, of 
the value of $25.16, lawful money of the United States." 

The defendant moves to quash the indictment on the grotmd 
that it does not set out an indictable offense. 

The indictment is drawn both under the common law and 
statute. The only statute in Pennsylvania now in force on 
this subject is the 111th Section of the Criminal Code of 
March 31, 1860, P. L. 410, which provides as follows: 

"If any person shall, by any false pretense, * * * * 
obtain from any other person any chattel, money or valuable 
security, with intent to cheat and defraud any person of the 
same, such offender shall be guilty of a misdemeanor and on 
conviction, be sentenced to pay a fine not exceeding $500.00, 
and undergo imprisonment not exceeding three years." 

There is no doubt that the defendant knowingly cheated and 
defrauded the Pennsylvania Railroad Company. But to con- 
stitute the offense, under the statute, he must have obtained, 
by such false pretense, some "chattel, money or valuable se- 
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curity^/' These terms must be given their ordinary meaning 
so that the legislative intent may be carried out. Penal 
statutes, while they are to be construed strictly, must not be 
so narrowed as to defeat the legislative intent, nor can they 
be broadened, so as to include within the scope of the lan- 
guage anything except what the legislature clearly intended 
to l^ included. Commonwealth vs Schmunk, 26 Pa. Sup. Ct. 

It cannot be contended that the defendant in this case, by 
securing a ride to New York and return, obtained any money 
or valuable security. The only other term in the statute is 
the word "chattel." This term is generally understood to in- 
clude movable, personal property, the title to which is evi- 
denced by possession. See cases cited in Words & Phrases. 
"Chattel.^' 

The defendant when he obtained the ride upon the pass, 
by falsely representing himself to be another person, obtained 
something of value which might be said to represent property 
but it would do violence to the construction of a' criminal 
statute, to hold that the term "chattel" would include a ride 
upon a railroad train. 

We are, therefore, of opinion that this indictment does not 
set out an offense within the statute. 

Nor can we find any authority to sustain the proposition 
that the indictment is good at common law. In order to con- 
stitute the offense of cheating or of false pretense "goods, 
chattels or jewels" under the statute 33 Henry VIII, C 1, or 
"money, goods, wares or merchandise" under the statute 30 
George II, Chapter 24, must have been obtained." These are 
the English Statutes from which our common law, on this 
subject, comes. 2 Bishop Criminal Law, Sections 142, 392, 
393. It was not until the statute of 52 George III, Chapter 
54, that it was an offense to obtain a chose in action by false 
pretense. So that, even though the common law may be said 
to be progressive, there is no offense under it, of obtaining a 
ride in a common carrier by cheating or false impersonation. 

For these reasons, we are of opinion that this indictment 
does not set out an indictable offense and it is hereby quashed. 



Willis Collins, Plaintiff vs Harmon M. Kephart, State Treas- 
urer of Pennsylvania, and Duquesne University of the Holy 
Ghost, of Pittsburgh, a corporation. Defendants. 

Conatittitional law^Denomlnational and sectarian institutions— 

Appropriations. 

The name of an institution is immaterial in determining whether 
such institution is denominational or sectarian and does not render 



58 DAUPHIN COUNTY REPORTS Vol 24 

Collins, Plaintiff vs Kephart, State Treasurer, et aL 

it denominational or sectarian, within the meaninR of article III, 
section 18, of the Constitution of Pennsylvania. 

The fact that ceremonials at chapel exercises, attendance upon 
which on the part of students is voluntary, are those of the Roman 
Catholic Church does not constitute a college a sectarian institution, 
within the meaning of article III, section 18, of the Constitution of 
Pennsylvania. 

To render an institution denominational or sectarian, within the 
meaning of article III, section 18, of the Constitution of Pennsylvania, 
acts must be done pursuant to powers conferred, which are promotive 
of the tenets and interests of a particular denomination or sect. 

Duquesne University of the Holy Ghost, of Pittsburgh, is not a 
denominational or sectarian institution, within the meaning of article 
III, section 18, of the Constitution of Pennsylvania. 

The act of July 18, 1919, making an appropriation to the Duquesne 
University of the Holy Ghost, of Pittsburgh, does not violate article 
III, section 18, of the Constitution of Pennsylvania prohibiting appro- 
priations to denominational or sectarian institutions. 

The act of July 18, 1919, making an appropriation to the Duquesne 
University of the Holy Ghost, of Pittsburgh, does not violate article 
I, section 3, of the Constitution of Pennsylvania, prohibiting the giv- 
ing of a preference by law to any religious establishment or mode 
of worship. 

Bill in Equity for an injunction. C. P. Dauphin County, 
No. 651 Equity Docket. 

F. C. Menamin, Evan B. Lewis, L. S. Kauffman, for plaintiff. 

Wm. I. Schaeffer, Attorney General for Harmon M. Kephart. 

Joseph A. Beck, Spencer Gilbert Nauman and J. E. B. Cun- 
ningham^ for Duquesne University. 

Wickersham, J., February 3, 1921. 

The matters alleged in the bill of complaint by the plaintiff 
in this case do not differ materially from the matters alleged 
in the bill filed by the plaintiff in the case of Collins vs Insti- 
tution of Protestant Deaconesses, No. 649 Equity Docket. It 
is alleged, inter alia, that by an act of assembly entitled "An 
Act making an appropriation to the Duquesne University of 
Pittsburgh, Pennsylvania," approved July 18, 1919, "the sum 
of $50,000 or so much thereof as may be necessary, is hereby 
specifically appropriated to the Duquesne University of Pitts- 
burgh, Pennsylvania," etc., and then it is alleged that there is 
no such corporation and therefore it follows that there is no 
institution to which said appropriation can be paid. Other- 
wise the allegations in the bill are very similar to those here- 
tofore referred to. 

The defendant, Harmon M. Kephart, filed an answer deny- 
ing the material parts of the plaintiff's bill, to which answer 
a replication was filed by the plaintiff. 
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The defendant, the Duquesne University of the Holy Ghost, 
of Pittsburgh, also filed an answer to which reference will be 
made hereafter. 

This case, like the one referred to, was argued by agreement 
of counsel on bill and answer and without replication, and from 
the pleadings we find the following 

FINDINGS OF FACTS. 

1. That Willis Collins, the plaintiff in this suit, is a tax 
payer and resident of Norwood, Delaware County, Pennsyl- 
vania. 

2. That the $50,000.00 appropriated to the Duquesne Uni- 
versity of Pittsburgh, has not been paid in full to the Du- 
quesne University of the Holy Ghost. 

3. That the defendant, the Duquesne University of the 
Holy Ghost, is popularly known as "The Duquesne Univer- 
sity, of Pittsburgh, Pennsylvania," and that there is no other 
institution bearing a name similar thereto, and that there is 
no corporate institution in Pittsburgh in existence bearing 
the name, "Duquesne University, Pittsburgh, Pennsylvania," 
and that but for the intervention of this court,, the unpaid por- 
tion of the said appropriation will be paid to the Duquesne 
University of the Holy Ghost, the defendant herein. 

4. That on April 19, 1913, at No. 2422 of April Term, 1913, 
of the Court of Common Pleas of Allegheny County, Pennsyl- 
vania, the charter of the defendant was amended so as to make 
the purpose of the same read as follows : 

"Second. — ^The purpose of the corporation is to support and 
maintain a college for the instruction of Youth in all the 
branches of a thorough moral and secular education, including 
languages, the liberal arts and sciences, and to confer the usual 
scholastic degrees and to establish, maintain and conduct 
courses of instruction and to confer degrees in the sciences 
of law, medicine, dentistry and pharmacy;" 
and that the purpose so expressed remains the purpose of the 
defendant at the present time. 

5. That the Duquesne University of the Holy Ghost is 
not under the direction and control of the Fathers of the Con- 
gregation of the Holy Ghost of the Roman Catholic Church. 

6. That said institution defendant is not controlled by one 
particular religious denomination, which teaches or propa- 
gates the particular or special doctrines of that sect or de- 
nomination. 

7. That said institution defendant is not an institution 
whose property is owned or controlled by one particular relig- 
ious denomination or sect or the representatives thereof. 
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8. That the said institution defendant is not under the re- 
ligious control of one particular denomination. 

9. That no religious worship or ceremonials other than 
those of the Roman Catholic Church are conducted in said in- 
stitution, but that students therein are not required to attend 
any religious worship or ceremonials unless they desire so to 
do, the same consisting of chapel service, as is usual in col- 
leges. 

10. That the said institution defendant is not an institution 
owned, controlled or maintained under the management and 
control of one particular reli^ous denomination. 

11. That persons in said mstitution are not compelled to 
attend a place of worship of a particular denomination. 

12. That the defendant institution has not, within its 
charter, by-laws, or rules of government, provisions whereby 
a majority of all of the governing body of officers must be of 
the Roman Catholic religious denomination or sect, or where- 
by its property must be owned or controlled by persons of the 
Roman Catholic religious denomination or sect. That any 
religious ceremonials conducted in said institution are in ac- 
cordance with the Roman Catholic religion; but any religious 
exercises conducted therein are only for such of the students 
as care to attend the same; and that in the High School De- 
partment alone courses of instruction are given in the teach- 
ings of the Roman Catholic Church for such students as elect 
to take such courses, but no part of any appropriation made by 
the Commonwealth of Pennsylvania is used to support and 
maintain such courses of instruction. 

13. That a very large number of the students at the defend- 
ant institution are not of the Roman Catholic faith. 

DISCUSSION. 

It is contended by the plaintiff in the eleventh paragraph of 
his bill of complaint "that there is no corporate institution 
in Pittsburgh in existence bearing the name 'Duquesne Uni- 
versity, Pittsburgh, Pennsylvania,' as named in said appro- 
priation act;" and it is therefore argued that there is no in- 
stitution in existence to which the appropriation mentioned 
in the above quoted act of July 18, 1919, can be paid. It is 
averred in the answer, however, that the defendant is popularly 
known as the "Duquesne University of Pittsburgh, Pennsyl- 
vania," and that there is no other institution bearing a name 
similar thereto. In the second paragraph of plaintifrs bill he 
avers that the defendant is a corporate institution of the State 
of Pennsylvania of an educational nature '^which has been 
named to receive an appropriation of money from the funds 
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of the state by the legislature thereof ;" in the fourth paragraph 
of his bill the plaintiff alleges that "the sum of $50,000 was 
appropriated to the defendant institution;" in the sixth para- 
graph of his bill the plaintiflf alleges that it is the duty of the 
auditor general "to issue and deliver to the corporation, the 
beneficiary aforesaid, his warrant upon the state treasurer, 
♦ * * * who will disburse and pay or cause to be dis- 
bursed and paid and the said defendant corporation will re- 
receive the said appropriated sum or some part thereof." 

We do not think, therefore, that the plaintiflf can successfully 
maintain that the appropriation mentioned in his bill was not 
made to the defendant. It was contended by the plaintiflf and 
admitted by the defendant that in the High School Depart- 
ment alone courses of instruction are given in the teachings 
of the Roman Catholic Church for such students as elect to 
take such courses, but no part of any appropriation made by 
the Staite of Pennsylvania is used to support and maintain 
such course of instruction. It is further admitted that a very 
large number of the students are not of the Roman Catholic 
faith. 

The plaintiflf therefore contends that because there is a 
course of instruction in the Hi^h School Department of this 
University given to the teachmgs of the Roman Catholic 
Church, Uiat the institution is denominational and sectarian, 
and that the Act of Assembly appropriating money to it, the 
Duquesne University of the Holy Ghost is unconstitutional 
and void. In support of this contention the plaintiflf refers to 
Synod of Dakota vs State of South Dakota, 14 L. R. A., 418. 
At first blush this contention will appear to be sound and to 
be supported by the decision just quoted; but a very careful 
examination thereof will show that it is clearly distinguish- 
able from the case at bar. In order to ascertain the nature of 
an institution — ^whether it is sectarian or denominational or 
whether it is not so — references must be made to the charter 
under which the institution operates; Bradfield vs Roberts, 
175 U. S. 291. It appears from the opinion of Corson, J., in 
Synod of Dakota vs State of South Dakota, supra, page 420: 

"That the plaintiflf, (Pierre University) is a corporation or- 
ganized and existing under and by virtue of the laws of the 
former territory of Dakota and of the present State of South 
Dakota, and that it has so existed as such corporation during 
all the times hereinafter mentioned, and that the purpose for 
which said corporation was organized and does so exist was 
and is generally to maintain and promulgate the doctrines and 
belief of the Christian religion and the sect known as Presby- 
terian." 
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It thus appears that the Synod of Dakota which operated 
the Pierre University, was an institution or^nized and exist- 
ing for the purpose of promulgating the Christian religion ac- 
cording to the teachings of a certain sect, and this clearly made 
the institution sectarian. In the case at bar the purpose for 
which the Duquesne University of the Holy Ghost exists is: 

"The purpose of the corporation is to support and main- 
tain a college for the instruction of Youth in all the branches 
of a thorough moral and secular education, including lan- 
guages, the liberal arts and sciences, and to confer the usual 
scholastic degrees and to establish, maintain and conduct 
courses of instruction and to confer degrees in the sciences of 
law, medicine, dentistry and pharmacy." 

We do not think that the South Dakota case is controlling, 
but rather that the case at bar is controlled by Bradfield vs 
Roberts, 175 U. S. 291, and by Speer vs Calbert, 200 U. S. 
130. — ^see opinion of the Court below, reported in 31 Washing- 
ton Law Reporter, page 630. 

CONCLUSIONS OF LAW. 

1. The corporate name of the defendant institution is im- 
material in determining whether such institution is denomi- 
national or sectarian and does not render the defendant in- 
stitution denominational or sectarian within the meaning of 
Article III, Section 18, of the Constitution of Pennsylvania. 

2. The fact that ceremonials at chapel exercises, attendance 
upon which on the part of the students is voluntary, are those 
of the Roman Catholic Church, does not constitute the insti- 
tution sectarian within the meaning of Article III, Section 18, 
of the Constitution of Pennsylvania. 

3. To render an institution denominational or sectarian 
within the meaning of Article III, Section 18, of the Constitu- 
tion of Pennsylvania, acts must be done pursuant to powers 
conferred which are promotive of the tenets and interests of 
a particular denomination or sect. 

4. The defendant institution, from the facts in this case, is 
not a denominational or sectarian institution, within the mean- 
ing of Article III, Section 18, of the Constitution of Pennsyl- 
vania. 

5. The Act of July 18, 1919, making an appropriation to the 
defendant institution, does not violate Article III, Section 18, 
of the Constitution of Pennsylvania prohibiting appropria- 
tions to denominational or sectarian institutions. 

6. The Act of July 18, 1919, making an appropriation to the 
defendant institution, does not violate Article I, Section 3, of 
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the Constitution of Pennsylvania prohibiting the giving of a 
preference by law to any religious establishment or mode of 
worship. 



Commonwealth of Pennsylvania ex rel., William I. SchaflFer, 
Attorney CJeneral vs M. T. Wilkins, J. W. Hughes, CJeorge 
Simms, Burth Thomas and J. Ross Barney, School Directors 
of Millcreek Township School District. 

Mandamus — ^Jorisdictioii — Constitationai law. 

The Court of Common Pleas of Dauphin County has jurisdiction 
in mandamus in all cases in which the Commonwealth is the party 
plaintiff. 

The Act of June 18, 1895, P. L. 203, relating: to vaccination, as 
amended by the Act of June 5, 1919, P. L. 399, is constitutional. 

The township of Millcreek, in the County of Erie, is a municipality 
within the meaning of the Act of Tune 18, 1895, P. L. 203, as amended 
by the Act of June 5, 1919, P. L. 399. 

The Act of June 18, 1895, P. L. 203, as amended by the Act of June 
5, 1919, P. L. 399, provides a full and complete remedy for its violation 
and mandamus will not lie to enforce its provision. 

Mandamus. C. P. Dauphin County, No. 9 Commonwealth 
Docket, 1920. 

Wm. I. SchafFer, Attorney General, and Bernard J. Myers, 
Deputy Attorney General, for Plaintiff. 

J. B. Cessna and Milloy & Gilson, for Defendants. 

Henry, P. T., S2nd Judicial District, specially presiding, Jan- 
uary 10, 1921. 

The relator has asked for a peremptory writ of mandamus 
directed to the defendants and designed to compel the said 
school directors to enforce the provisions of Section 12 of the 
Act of June Sth, 1919, P. L. 399, relating to vaccination of 
school children. Two of the defendants, namely, George 
Simms and J. W. Hughes have filed an answer averring that 
they are and at all times have been ready and willing to en- 
force the provisions of the said Act of Assembly but are over- 
ruled by the remaining directors who are in the majority. The 
remaining defendants, namely, M. T. Wilkins, Burt Thomas 
and J. Ross Barney, a majoritjr of the board of school directors 
of said School District, have nled an Answer raising questions 
of the jurisdiction of this court to entertain this proceeding, 
the constitutionality of the Act of Assembly, and the propriety 
of this proceeding to enforce the provisions of said Section 12 
of the Act of 1919. The case is before the court upon Peti- 
tion and Answers. 
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From these pleadings the Court finds the following facts : — 

1. The defendants, M. T. Wilkins, J. W. Hughes, George 
Simms, Burt Thomas and J. Ross Barney, are school directors 
of Millcreek Township School District in the County of Erie 
and State of Pennsylvania, and as such, charged with the man- 
agement and administration of the schools of said District. 

2. At a meeting of the said Board of School Directors on 
February 24th, 1920, the follovring resolution was adopted : 

"It is moved and carried that we instruct our secretary to 
instruct all our teachers in Millcreek Township to receive to 
the various schools all children in good health who are pre- 
sented by parents or guardians." 

3. The said school directors have neglected and refused 
and do neglect and refuse to enforce the provisions of Section 
12 of the Act of June 18th, 1895, as amended by the Act of 
June 5th, 1919, P. L. 399, in that scholars are admitted to the 
schools without the Certificate of Vaccination,* or without 
previously having had small-pox, in violation of the prohibi- 
tion of said Acts of Assembly. 

4. George Simms and J. W. Hughes, two of the said school 
directors, have been and are willing to enforce the provisions 
of the said Acts of Assembly but they are overruled by a ma- 
jority of said board, namely, M. T. Wilkins, Burt Thomas and 
J. Ross Barney. 

DISCUSSION. 

The defendants contend that the Court of Common Pleas 
of Dauphin County has no jurisdiction in this case. It is true 
that the Act of June 14th, 1836, P. L. 626, gives to the several 
courts of Common Pleas in this Commonwealth, jurisdiction 
in mandamus, "in and for the respective county." The Act of 
June 8th, 1893, P. L. 345, relating to mandamus, gives juris- 
diction to the courts of common pleas of the respective coun- 
ties with an enlarged jurisdiction to the Courts of Common 
Pleas of Dauphin County for the issuance of writs directed 
to certain officials of the Commonwealth, and a concluding sec- 
tion of this Act provided for the repeal of all Acts inconsistent 
therewith. This was followed by the Act of 1899, P. L. 84 
which again extended the jurisdiction of the Court of Common 
Pleas of Dauphin County to issue writs of mandamus to cer- 
tain other public officials; and this power was again further 
extended by the Act of June 19th, 1913, P. L. 526. It will be 
noted that these extensions of the power of this court in cases 
of mandamus do not necessarily assume that the Common- 
wealth is a party, but their purpose would seem to be to con- 
fer jurisdiction upon this Court in cases where the public 
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officials mentioned may be neglecting or refusing to perform 
their public duties. 

The Act of April 7th, 1870, P. L. 57, provides that "The 
Court of Common Pleas of the County of Dauphin is hereby 
clothed with jurisdiction throughout the state for the purpose 
of hearing and determining all suits, claims and demands 
whatsoever at law and in equity, in which the Commonwealth 
may be party plaintiff, for accounts, unpaid balances, unpaid 
liens, taxes, penalties and all other causes of action, real, per- 
sonal and mixed." There is nothing^ in this Act inconsistent 
witih the said Act of 1893, but on the contrary it is designed 
to give this court jurisdiction in all cases in which the Com- 
monwealth is the party plaintiff, and the Commonwealth be- 
ing the party plaintiff to this suit the Court has jurisdiction to 
hear and determine the case. 

The Act of Assembly of June 18th, 1895, relating to vac- 
cination has been held to be constitutional in Stull vs Reber, 
215 Pa. 156; Commonwealth vs Aiken, 64 Pa. Sup. Ct. %; 
Commonwealth vs Gillan, 65 Pa. Sup. Ct. 31, and these decis- 
ions are authority for the constitutionality of the later Act 
of 1919. 

The contention that the said Township of Millcreek is not 
a municipality within the meaning of said Acts of 1895 and 
1919 is without merit. Townships have been denominated 
quasi corporations but they are none the less municipal divis- 
ions, and this has been repeatedly recognized by the courts 
of this state. Union Township vs Gibboney, 94 Pa. 534 ; Pot- 
ter vs Shields, 200 Pa. 241 ; Brown vs Electric Light Co., 208 
Pa. 453; McCormick vs Hanover Township, 246 Pa. 169. 

The remaining contention of the defendants is that this 
proceeding cannot be sustained for the reason that its plain 
purpose is to enforce the provisions of the said Act of 1895 
as amended by the Act of 1919, and that the said Acts them- 
selves have provided the methods by which they are to be 
enforced and the penalties to be incurred for their non-enforce- 
ment. Irrespective of the provisions of Section 13 of the Act 
of March 21st, 1806, 4 Sm. L. 332, we take the law to be that 
where an act otherwise indifferent is made penal by legislative 
enactment, the remedy provided by the Act for its enforce- 
ment is exclusive and remedy by injunction or by mandamus 
is not available unless some purpose is to be served in addi* 
tion to the simple enforcement of the provisions of the Act 
of Assembly. 

We can easily conceive of circumstances under which a writ 
of mandamus could issue or possibly an injunction might lie, 
for the purpose of compelling performance of the mandates of 
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an Act of Assembly, but in such cases, as indicated, there 
must be something at issue in addition to the enforcement of 
the statute. In the case before us the Act of 1895 as amended 
by the Act of 1919, has sweeping provisions for its enforce- 
ment, entailing penalties, and imprisonment for non-payment, 
and making school directors, among others, subject to these 
penalties. We must, therefore, conclude that the Act of 
Assembly has provided the means for its enforcement and that 
mandamus will not lie in this case. 

It is with great reluctance that we are compelled to reach 
this conclusion for the three directors are acting in open de- 
fiance of the plain mandate of the Act of Assembly, but if the 
penalty provided by the Act is insufficient or ineffective, the 
fault is in the Act itself or its enforcement, and the remed]^ 
lies with the Legisalture. 

CONCLUSIONS OF LAW. 

The Court also states the following Conclusions of Law : 

1. The Court has jurisdiction of the subject matter and 
the parties in this case. 

2. The Act of Assembly of June 18th, 1895, P. L. 203, as 
amended by the Act of June Sth, 1919, P. L. 399, is constitu- 
tional. 

3. The Township of Millcreek, in the County of Erie, is a 
municipality within the meaning and intent of said Acts of 
Assembly. 

4. The said Act of 1895, as amended by the Act of 1919 pro- 
vides a. full and complete remedy for its violation and under 
the facts of the case before us, a peremptory writ of man- 
damus cannot issue. 

^ And now, to wit, January 10, 1921, the prayer of the Peti- 
tioner for a peremptory wnt of mandamus is refused and the 
petition of the relator is dismissed. 



William B. Lewis vs William A. Gernert. 
Damaget for personal injuries — Nursing — ^Medical senricet. 

In an action for damages for personal injuries, the plaintiff, a 
minor at the time the initiries were inflicted, but who attained his 
majority before suit brought, is entitled to recover the value of the 
services rendered by his mother in nursing him, the minor having 
been fully emancipated by his father the mother having been, abandon- 
ed by her husband and being dependent upon her own work for a 
livelihood. 

In an action for damages for personal injuries, a minor who had 
been emancipated by his father is entitled to recover the amount paid 
for medical services made necessary by the injuries. 
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In considering whether the charge of the Court is sufficient on any 
specific subject, it is necessary to refer to the charge as a whole and 
not to particular paragraphs contained therein. 

Motion for new trial. C. P. Dauphin County, No. 406 Jan- 
uary Term 1918. 

James G. Hatz, for Plaintiff. 

I. P. Bowman and Geo. L. Reed, for Defendant. 

Wickersham, J., December 17, 1920. 

The trial of this case having^ resu1te(| in a verdict in favor 
of the plaintiff, the defendant has filed a motion alleging seven 
reasons why he should be granted a new trial. The first three 
reasons being co-related will be considered together. 

In order to understand and thoroughly comprehend the ac- 
tion of the court in admitting testimony relating to nursing 
the plaintiff and the value thereof about which complaint is 
made, a brief analysis thereof will be enlightening. After the 
plaintiff was injured he was taken to his home. His injuries 
were of such a nature that he could hardly move for two or 
three days; he suffered much from loss of sleep and loss of 
blood ; he was nervous and had several attacks of heart trouble. 
He was confined to his bed for five weeks and was unable to 
work for eight weeks. Prior to the said injury of the plaintiff 
his mother was employed as a canvasser from which employ- 
ment she earned from eighteen to twenty-five dollars a week; 
she was compelled to relinquish this employment for seven 
weeks in order that she might nurse and care for her son dur- 
ing his disability. He expected to pay her for her services and 
she expected to be paid. When he had the heart attacks he 
would stiffen up and grab himself; his injury was such that 
he needed the attention and assistance of a nurse. The plaintiff 
began to work when he was fourteen years of age and con- 
tinued so to do until the date of the injury for which this suit 
was brought. He collected his wages and contributed there- 
from to the support of his mother and sister. The father of 
the plaintiff was not supporting his wife, the plaintiff's mother 
and no part of the wages of the son was given to the father. 

The plaintiff, for more than six years before the accident 
occurred, was supporting himself. How then couldl it be 
argued that his mother, who was also working to support her- 
self, was legally bound to give up that employment for seven 
weeks in order to nurse her son gratuitously? The plaintiff 
testified that he expected to pay her and she also testified that 
she expected to be paid. She further testified that her services 
were worth from eight to ten dollars a week. We think there 
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was sufficient evidence in this case to indicate and prove that 
the plaintiff was completelpr emancipated by his father. 

''Emancipation of a mmor by the voluntary act of the 
parent in surrendering the rights or renouncing the duties of 
his position, or in some way conducting himself in relation 
thereto in a manner inconsistent with any further performance 
of them. The emancipation may be express or implied, or in 
writing or oral. The test to be applied is that of the preserva- 
tion or destruction of the parental and filial relations;" 29 
CYC. 1673. 

'The fact that the son lives in the family of the father does 
not establish that he is not emancipated ;" ibid 1674 ; Beresf ord 
vs Susquehanna Coal Co., 10 Pa. District 243. 

'The emancipation may be as perfect while the parties are 
living together under the same roof as though they were sep- 
arated ;" Beaver vs Hare, 104 Pa. 58. 

The jui^ having heard and considered all the evidence as 
above indicated, rendered a verdict for the plaintiff, and as a 
part of the damages therein assessed awarded seventy dollars 
for the services of his mother nursing him during his disability, 
and with this award we can find no fault. 

The defendant, in support of the first three reasons assigned 
for a new trial, relies upon the authority of Goodhart vs Rail- 
road Co., 177 Pa. 1. In that case the plaintiff alleged as a part 
of his damages for an injury sustained by him, payment for 
the services of his wife who nursed him. It appeared that the 
plaintiff and his wife lived together and that she was, in addi- 
tion to nursing him, performing her household duties ; she was 
a member of his family ; nursing her husband, under the cir- 
cumstances, was a part of the duty which she owed to him, and 
no fault can be found with the ruling of the court holding that 
she was not entitled to receive compensation for such services 
as a part of the damages sustained by her husband in that case. 
The defendant further relies upon the ruling of the Supreme 
Court in Walker vs City of Philadelphia, 195 Pa. 168. In 
that case evidence was offered to show the earning power of 
the daughter of the plaintiff who nursed the plaintiff's wife 
during tne period of the wife's disability ; this was held to be 
error, the court holding that the measure of compensation for 
which the defendant may be liable in such a case is the ordin- 
ary wages for such attendance. In Dormer vs Paving Co., 
16 Pa. Superior, p. 408, also relied upon as authority for the 
defendant's contention, the ruling of the Superior Court was 
similar to that in the case last quoted, to wit : that the plaintiff 
was not entitled to recover, as a part of the damages sustained 
for personal injuries to his wife, the specific amount his 
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daughter received as wages in a factory. A careful study of 
these cases shows that tney are clearly distinguishable from 
the case at bar; there was no legal duty on the part of the 
mother to nurse her son as he was earning his own living and 
supporting himself and assisting to support her. The plaintiff 
did not claim to recover as a part of the damages he sustained, 
the earnings of his mother which she lost while she was nurs- 
ing him ; on the contrary all the plaintiff claimed was what he 
expected to pay her and what she expected him to pay her, 
for nursing him, and the testimony shows those services were 
worth from eight to ten dollars a week. Upon that subject 
we instructed the jury as follows : 

''Now the testimony is that he was not able to work for 
eight weeks. If you find he is entitled to recover, deduct 
from those eight weeks, or whatever time he was able to work, 
the amount of wages he would have been paid between 
October third and twenty-third and that would be the com- 
pensation, if you find he is entitled to recover. The same thing 
is true and applies to doctor bills and nursine bill. * * * 
If you find that the defendant was guilty ol negligence then 
consider how much the plaintiff is entitled to receive for com- 
pensation; first, for wages lost; second, doctor bill; third, nurs- 
ing; fourth, pain and suffering." 

We think our instructions to the jury in view of our subse- 
quent examination of the authorities, was more friendly to the 
defendant than he deserved ; at any rate, it was not unfriendly 
to him, and did him no harm. We find no fault with that part 
of the verdict awarding to the plaintiff as a part of the dam- 
ages he sustained, seventy dollars for the expense of nursing 
him during his disability. 

It is further suggested by the defendant that the jury dis- 
regarded the instructions of the court by including in the 
verdict fifty dollars for doctor bill. It appeared from the 
evidence that the father was not supporting his son, the 
plaintiff, nor contributing to his support, nor did he appear to 
assume any liability therefor. It further appeared that the 
plaintiff was supporting himself since Jie was fourteen years 
of age. He was, therefore, able and competent to contract 
for medical services, and be legally bound to pay therefor, 
those medical services being necessary to cure him from the 
effect of the injury inflicted upon him by the defendant. The 
contention on the part of the defendant that the plaintiff was 
not entitled to recover the cost of the services of the doctor 
rendered during the term of the plaintiff's disability because 
of the accident caused by the negligence of the defendant, 
is without merit. It also contended that perhaps the mother 
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with whom the son was living was responsible for his doctor 
bill and entitled to his wages for three weeks prior to his 'ma- 
jority, but this argument overlooked the case of Fairmount 
and Arch Street Passenger Railway Company vs Stutler, 54 
Pa. 375, wherein it was held that in an action by a widowed 
mother against a street railway company for an injury in- 
flicted upon her minor son she was not entitled to recover even 
though the son was living with her and contributing to her 
support. 

We understand the fifth and sixth reasons alleged for a new 
trial, to wit: that the verdict is against the weight of the 
evidence and that the verdict is against the law, have been 
practically abandoned by the defendant. 

It is further argued that we erred in instructing the jury as 
to Qain and suffering as an element of damage, but tnis rea- 
son Was withdrawn at the argument. 

There was a further suggestion that our instruction to the 
jury with respect to contributory negligence was error and 
that it was not sufficiently specific. In support thereof cer- 
tain quotations from the charge were read to the court at the 
argument. We think this contention is also without merit. 
In considering whether the charge of the court on any specific 
subject is sufficient it is necessary to refer to the charge as a 
whole and not to patricular paragraphs contained therein. 
Taken as a whole we think that the charge was sufficiently 
specific to guide the jury in reaching a conclusion respecting 
the contributory negligence or lack of it on the part of the 
plaintiff. 

We are clearly of the opinion, after due and careful con- 
sideration, that the reasons alleged for a new trial on the 
part of the defendant are without legal merit and therefore 
the motion for a new trial must be and the same is hereby 
over-ruled. 



Joseph H. Giveler vs Christina Giveler. 
Divorce— Desertion. 

If a wife leave her husband's home by reason of such conduct on 
his part as would justify her in asking for a divorce, such leaving is 
not desertion and cannot be made the ground of divorce in the hus- 
band's favor. 

Libel in divorce. C. P. Dauphin County, No. 185 Tune Term 
1920. 

W. J. Carter, for libellant. 

Oscar G. Wickersham, for respondent. 
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Henry, P. J., 52n(i Judicial District, specially presiding, Jan- 
uary 10, 1921. 

The Libellant in this case has asked for a Divorce upon the 
ground of desertion. The evidence discloses that the Re- 
spondent left her home about nine years ago. The testimony 
produced by the Respondent shows that the Libellant was a 
drinking man, that he abused and assaulted his wife, which 
abuse continued up to the time of her leaving the home; that 
he was arrested on a number of occasions; that he failed to 
properly support her and she was compelled to obtain em- 
ployment ; that he made threats against her life and requested 
her to leave. The Libellant denies the allegations of the wife, 
and the abuse of the wife for which he was placed under 
arrest, happened a good many years ago and this must be 
deemed to have been condoned by the wife, under the evi- 
dence, but it may be considered in determining the truth- 
fulness of the evidence offered by the husband. We are per- 
suaded that the wife is telling the truth and it would seem 
that the only plausible reason for the Libellant seeking this 
divorce is to escape the support of the wife. 
^ The evidence submitted by the Respondent, which we be- 
lieve was true, would have justified her in askin|^ for a divorce 
from her husband, and this being so, her leavm^ him is not 
desertion and cannot be made the ground for a divorce in his 
favor. 

And now, to wit, January 10, 1921, the prayer of the Libel- 
lant is overruled and a divorce is refused. 



Commonwealth of Pennsylvania vs Harry J. Bader, trading 
as Dwyer & Company, and New Amsterdam Casualty Com- 
pany. 



Contracts— Non-performance— Bxcuse— Affidavits of defense — 

Sufficiency. 

As a Reneral rule, the non-performance of a contract is excused 
only by the act of God, a change in the law making performance 
impossible or by the act of the parties. 

The rule that non-performance of a contract is excused, if after 
the making of the contract by reason of change in the law per- 
formance becomes impossible, does not appljr where performance is 
thereby not made impossible but only more difficult. 

It is a well recognized exception to the general rule that what a 
party undertakes to do he is bound to perform, that where the per- 
formance of a contract becomes impossible by reason of the passage 
of a statute or by an act of the state rendering performance illegal 
both parties to the contract are discharged. 

A contractor, who entered into a contract June 8, 1916, with the 
Commonwealth of Pennsylvania, to furnish and deliver all materials 
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aad do all work and labor required in the improvement of a certain 
state highway, was not excused from the performance of his con- 
tract, because war made its performance more difficult and more ex- 
pensive. 

In an affidavit of defense, filed in a suit on a bond Riven to the 
Commonwealth by a contractor for the improvement of a state high- 
way, allegations that the State Highway Commissioner delayed in 
letting a new contract, after default by the original contractor, and 
thereby increased the cost of completing the contract are insufficient 
to prevent judgment, where there is no allegation that if the new 
contract had been immediately let the difference in the cost of the 
completion of the work would not have exceeded the amount of the 
bond on which suit was brought. 

Motion for judgment for want of a sufficient affidavit of 
defense. C. P. Dauphin County, No. 7 Commonwealth Dock- 
et, 1920. 

Robert S. Gawthrop, Deputy Attorney General, for plaintiff. 

Richard McSorley, for Harvey J. Bader. 

Owen J. Roberts, for New Amsterdam Casualty Company. 

Hargest, P. J., February 9, 1921. 

This suit is brought by the Commonwealth to recover 
against a contractor and his surety for default under a con- 
tract for the building of a section of the state highway. 

FACTS. 

The facts averred in the Plaintiff's Statement are briefly as 
follows : 

Harry J. Bader, trading as Dwyer & Company, entered 
into a contract June 8, 1916, with the Commonwealth of Penn- 
sylvania, to furnish and deliver all materials and do all work 
and labor required in the improvement of a certain section of 
state highway in Delaware County and gave a bond with the 
New Amsterdam Casualty Company, as suretjr, for the faith- 
ful performance of said contract to the satisfaction of the 
Highway Commissioner, in the sum of $34,266.61. 
The contract provides in paragraph 28, in part, as follows: 
"If the contractor shall be prosecuting the said work with 
an insufficient force of workmen, or with an insufficient supplv 
of material, for the prompt completion of said work, or shall 
be performing the said work improperly, or shall discontinue 
the performance of said work before completion ♦ ♦ * 
or from any other cause not carry on the work, the engineer 
shall give notice in writing of such delay, neglect or default, 
specifjring the same, and if the contractor, within a period of 
ten (10) days after such notice shall not proceed satisfactorily 
in accordance therewith", the commissioner shall have power 
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to take the work out of the hands of the contractor, appro- 
priate and use all materials and equipment on the ground 
"and may enter into a contract for the completion of the 
work according to the terms and provisions of this contract." 
The contract provides for deducting the cost of completion 
from any moneys due the contractor and requires the con- 
tractor to pay any excess required to complete the work. 

The work was to be done in 100 days. The defendant, 
Bader, failed to complete his work, whereupon the Highway 
Commissioner by virtue of the authority vested in him by the 
contract, after complying with the terms of the contract, 
took the work out of the hands of the defendant, Bader, on 
or about the 29th day of May, 1918, nearly two years after 
the execution of the contract, and notified the New Amster- 
dam Casualty Company, surety, of such action. The State 
Highway Commissioner subsequently, after due advertise- 
ment, entered into a contract with Stucker Brothers Con- 
struction Company for the completion of the work for $132,- 
18625. The ^tate Highway Commissioner paid to the de- 
fendant, Bader, $22,236.87. There seem to be some deductions 
from the contract price, unexplained in the statement, because 
the statement avers the total cost of the work to be 
$151,596.31. If the defendant Bader had completed the work 
at the contract price agreed to by him the work would have 
cost $69,742.68, and the Commonwealth, therefore, had to pay 
(according to the figfures in the statement), in excess of the 
amount which Bader agreed to do the work for, the sum of 
$81353.63. The suit was originally brought for this amount, 
but by an agreement signed by all parties concerned, it was 
subsequently limited to $34,2ro.61, the amount of the bond 
furnished by the defendant. 

The Affidavits of Defense admit all the material allegations 
of the statement but set up that Bader did not complete the 
work because of the European War and because the United 
States entered into the World War on April 6, 1917, which 
contingency was not in contemplation of the parties at the 
time of making the contract and the enforcement of the con- 
tract would have imposed upon the defendant Bader an un- 
foreseen burden, totally foreign to the ordinary incidents of a 
contract. of this character. It is admitted that about two- 
thirds of the contract was left uncompleted when the Highway 
Commissioner took the work out of the hands of the defend- 
ant Bader on or about the 29th day of May, 1918. 

It is averred that Bader had exhausted all efforts for obtain- 
ing labor and material for the prosecution of the work and 
that road construction had been declared by the United States 






74 DAUPHIN COUNTY REPORTS Vol 24 

Commonwealth of Pennsylvania vs Harry J. Bader, et al. 

Government, a class of work not necessary for the prosecu- 
tion of the war and by reason thereof, when Bader assembled 
W;Orkmen to operate under the contract the said workmen 
would be employed, at an advance scale of wages, by indi- 
viduals and corporations doing work for the government, and 
it was, therefore, impossible for him to obtain labor for the 
carrying out of his contract. That the State Highway Com- 
missioner did not make a contract with Stucker Brothers 
Construction Company until the early summer of 1919 when 
the United States had passed through the war which had 
caused unheard of and unprecedented changes in labor and 
materials and in the prices of the same. That the Common- 
wealth delayed too long in completing the work and that the 
defendants are not responsible for the increase cost which 
the changed conditions imposed. 

It is also averred that under its bond it may become respon- 
sible for labor and material furnished in the prosecution of 
the contract by the defendant Bader and that there are unpaid 
bills therefor approximating the sum of $10,000.00. 

The Commonwealth moves for judgment for want of suffi- 
cient Affidavit of Defense. 

The questions raised are: 

1. Is the contractor's failure to perform his contract ex- 
cused by the war and the war time legislation. 

2. Are the defendants entitled to have the measure of 
damages determined by a jury. 

DISCUSSION. 

1. The defendant contends (a) that the World War cre- 
ated an unusual condition as to the scarcity of labor and ma- 
terials and the high prices of them, which it was impossible 
to foresee and which was thereby not in contemplation of the 
parties when the contract was made and (b) that the war time 
legislation made it impossible to carry out the contract, and 
therefore both the contractor and his surety were relieved 
from performance. 

This contract was made June 8, 1916, when the European 
War had been in progress nearly two years and when there 
was considerable discussion as to the necessity for the United 
States becoming a party to it. The Act of Congress of June 
3, 1916, creating a Board of Mobilization of Industries Essen- 
tial for Military Preparedness and for the Purchase or Pro- 
curement of Military Supplies, etc., had already been passed. 
There is nothing in the contract which in any way, in terms, 
relieves the contractor, in the event of disability, for any 
cause, to procure labor or materials. On the other hand the 
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contractor by paragraph 28, distinctly agrees that if he ''shall 
be prosecuting the said work with an insufficient force of 
workmen, or with an insufficient supply of material, for the 
prompt completion of the said work, * * * "^ or shall 
dicontinue the performance of said work before completion 

* * * or from any other cause not carry on the work 

♦ ♦ * then the commissioner shall * * * have 
full power and authority, without violating this contract, to 
take the work out of the hands of said contractor, to appro- 
priate and use any and all materials on the ground as may be 
suitable and acceptable and may enter into a contract for the 
completion of said work according to the terms and provisions 
of this contract, or use such methods as in his opinion be re- 
quired for the proper completion of said work.'' It is not 
denied that the highway commissioner carried out provisions 
of the contract as to notice, before taking the work out of the 
hands of the contractor. The bond is given to carry out the 
conditions of this contract "in a manner satisfactory to the 
state highwray commissioner, complete the work contracted 
for and save harmless the Commonwealth of Pennsylvania of 
any expenses incurred through the failure of the contractor 
to .complete the work as specified." 

As a general rule, the non-performance of a contract is ex- 
cused only by the act of God, a change in the law making 
performance impossible, or by the act of the parties. It is 
argued that the "impossibility of performance does not mean 
"impossible" in the strict and literal sense but means "im- 
practicability" in a commercial sense and also that the act 
of the Federal Government, under the circumstances must 
be deemed to be the act of the Commonwealth itself. 

"The rule that non-performance is excused if after the mak- 
ing of the contract, by reason of change in the law, perform- 
ance become impossible, does not apply where performance 
is thereby not made impossible, but only more difficult." 
L.R.A. 1916 F 66. 

"It is a well recognized exception to the general rule that 
what a party undertakes to do he is bound to perform, that 
where the performance of a contract becomes impossible by 
reason of the passage of a statute or by an act of state render- 
ing performance illegal both parties to the contract are dis- 
charged." 3 A.L.R. 26, and Note 20. ^ 

In Richard & Company vs Wreschner, 156 N. Y. Supp. 
1054, affirmed in 174 App. Div. 484, it was held that "perform- 
ance of a contract made in New York by a German firm for 
the sale and shipment from Europe to New York, of a quan- 
tity 'of Belgium H. H. antimony,* a product manufactured 
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only by a certain Belgian corporation in Belgium, shipment 
to be made monthly during the contract period, is not ex- 
cnsed by the circumstance of the war between Germany and 
Belgium which prevented commercial intercourse between 
the sellers and the inhabitants or industries of Belgium, or 
by the fact that, because of the closing down of the factory 
under stress of the German invasion of Belgium, all produc- 
tion of this commodity ceased or by the further fact that 
since the outbreak of the war all exportation of antimony over 
the frontier of the German border was forbidden," 

The owners of a vessel are bound to perform the voyage 
for which they have chartered the vessel notwithstanding the 
voyage would expose the vessel to the risk of being sunk by 
a submarine, where it appears that commerce was not suspend- 
ed because of the submarine warfare. Piaggic vs Somerville 
(Miss. 1919), 80 So. 342. 

In Graves vs Miami S. S. Company, 61 N. Y. Supp. 115, it 
was held not a defense to an action for a breach of a contract 
to carry freight from Galveston to New York, that, after the 
making of the contract, war was declared between the United 
States and Spain, and, on account of the danger of the loss of 
its steamers through seizure by the naval forces of Spain, the 
defendants discontinued the operation of its line of ships. The 
Court said that it was only where hostilities existed between 
the country to which the vessel belongs and the country for 
which it is bound that the contract of affreightment is dis- 
solved ; and that even had international complications rendered 
transportation more hazardous, the contract would have been 
unimpaired, and the defendant would have "been compelled 
to submit to the increased peril. 

To the same effect see Ashmore vs Cox, 1 Q. B. (Eng.) 436, 
15 Times L. R. 55. 

In Standard Silk Dyeing Company vs Roussler and H. 
Chemical Company, 244 Fed. 250, it is held that a seller who 
has, at the time of entering a contract for the selling of goods 
to be delivered in installments from time to time, a quantity 
on hand more than sufficient to complete the contract, cannot 
be heard to complain by reason of cutting off the supply by 
the war, and its sales to other buyers, if it finds itself unable 
to meet the demands of the purchaser. 

In Blackburn Bobbin Company vs Allen & Sons, 1 K. B. 
540, 34 Times L. R. 266, 1918, it was held that "where a pur- 
chaser of Finland timber to be delivered at a British Port, 
under a contract made before the outbreak of war, was un- 
aware that no stocks of Finland timber were held in England, 
and that the invariable practice was to ship Finland timber 
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direct from Finnish ports, no condition can be implied that 
the contract was made subject to the seller's ability to obtain 
shipments of timber; and the sellers are liable in damages al- 
though their failure to deliver the timber in accordance with 
their bargain was due to the war." 

We have been cited to a number of authorities to support 
the defendants' position but most of these authorities are 
easily distinguished. Chief among them is the case of Metro- 
politan Water Board vs Dick Kerr Company, Ltd., 2 K. B. 
(Eng., 1918), 13, A. C. 119. In this case a contract was made 
in July 1914, before the outbreak of the war for the building 
of public water works. Pursuant to the Defense of the Realm 
Act, the Ministry of Munitions, in February 1916, in exercis- 
ing the powers conferred by that act, not only required the 
contractors to cease work, but required them also to surrender 
their plant. Lord Chancellor Finlay said in the course of his 
opinion "it is admitted that the prosecution of the works be- 
came illegal in consequence of the action of the Ministry of 
Munitions. It became illegal in February 1916^ and remains 
illegal at the present time" and Lord Dunedun, concurring, 
said that "the order pronounced under the Defense of the 
Realm Act not only debarred the respondents from proceeding 
with the contract but also compulsorily dispensed and sold the 
plant. * * * But guite apart from the mere delay 
it seems to me that the action as to the plant prevents this 
contract from ever being the same as it was." 

If Bader had received an order from the War Department 
to discontinue the work under this contract and if the Federal 
Government had taken over his plant, the case just cited 
would apply and quite a different situation would be presented 
for decision. In the case just referred to there is also lan- 
guage that indicates that the mere circumstance that the con- 
tractor might lose money by an interruption occasioned by 
an act of the government would not be sufficient to terminate 
the contract. 

In the case of Hulton & Company, Ltd. vs Chadwick & 
Taylor, Ltd., 34, L.T.R. 230, the defendants had agreed by a 
contract made in 1913, to supply the plaintiffs with paper. By 
a proclamation of February 15, 1916, the importation of wood 
pulp was prohibited except under a license and the defendant 
could not secure ^ license to comply with the contract. It 
was held that they were relieved from full compliance. 

In Moore & Tierney vs Roxford Knitting Company, 250 
Fed. 278, the plaintiff had a valid contract with the defend- 
ant, at the time the United States entered into war with Ger- 
many, to deliver to the defendants certain quantities of woolen 
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shirts and drawers at agreed prices and at specified times. 
Acting under the National Defense Act of June 3, 1916, and 
the Naval Appropriation Act of March 4, 1917, the total ca- 
pacity and output of the plaintiff's mill was required by the 
Navy Department and the War Department. Of course such 
a requisition by the government necessarily had the effect of 
relieving the contractor from performance of his private con- 
tract. 

The Act of June 3, 1916, U. S. Comp. Stat. 1916, 4363, which 
was in force authorizes the president to appoint a Board of 
Mobilization of Industries Essential for Military Preparedness 
and to place orders for military supplies, and authorizes the 
seizure and operation of plants by the government and the 
National Defense Act of August 29, 1916, U. S. Comp. 
Stat. 1916, 4363, creates the Council of National Defense to 
make investigation and recommendations to the President in 
reference, among other things, to the locations of extensive 
highways. Under this war time legislation, the President 
was authorized to give prefemce as to certain character of 
work and manufacture, which would better enable those carry- 
ing out such enterprise to secure materials. It is a well-known 
fact that the European War, before the entry of this country 
into it, caused the prices of labor and materials to rise and that 
they continued to rise after the United States became a party 
to the conflict, but the construction of highways was not pre- 
vented by any act of the government, although undoubtedly 
such construction was made more difficult and more expen- 
sive. ' 

We are, therefore, of opinion that the contention that the 
defendants were relieved from carrying out the contract with 
the Commonwealth, by the war time legislation, is not sound. 
The cases of Monaca Borough vs Monaca Street Railway Co., 
247 Pa. 242, Stop vs School District, 46 Pa. C. C. 621, in both 
of which it was claimed that performance was directly pre- 
vented by operations of law and that it would be a violation 
of the law to perform, do not apply. 

It is not necessary for us to discuss the proposition that the 
act of the Federal Government is in effect the act of Penn- 
sylvania and therefore the performance of this contract was 
relieved by the conduct of one party to it, for which the case 
of Peck vs United States, 102 U. S. 64, is tited. 

We, therefore, conclude that the contractor was not excused 
from the performance of his contract because the war made 
its performance more difficult and more expensive. 

2. It is contended that the measure of damages should be 
determined by a jury and that the State Highway Commis- 
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sioner unreasonably delayed in letting the contract with the 
Stucker Brothers Construction Company and that such in- 
creased cost is not chargeable against the defendants. 

The contract provides that the State Highway Commission- 
er "may enter into a contract for the completion of the work 
acording to the terms and provisions of this contract." 

It was to be completed within 100 days from the 8th of June, 
1916. It was not taken out of the contractor's hands until the 
28th day of May, 1918, when nearly two years had expired. A 
new contract was entered into with Stucker Brothers Con- 
struction Company in the early summer of 1919. The Com- 
monwealth was required to pay $81,853.63, in excess of the 
amount which it would have paid the defendant under his 
contract It is now endeavoring to recover only $34,266.61 of 
this amount 

While the Affidavit of Defense avers that the plaintiff did 
not let the contract to Stucker Brothers Construction Com- 
pany until the United States had passed through the war 
which had caused unheard and unprecedented changes in la- 
bor and materials atid in the prices of the same, it nowhere 
avers that if the State Highway Commissioner had let this 
contract earlier the excess which the Commonwealth would 
then have had to pay to the new contractor, over and above 
the amount which it was then required to pay under the con- 
tract with Bader, would not have equalled the amount of the 
bond. In other words while the allegations of the Affidavit 
of Defense are vague to the effect that the delay increased the 
cost to the Commonwealth in the construction of the highway, 
there is no allegation that, even though the Highway Commis- 
sioner had immediately let the contract, the difference in the 
cost would not have exceeded the amount of the bond for 
which this suit is brought. In the absence of such an allega- 
tion and proof to sustain it, there would be nothing to submit 
to a jury because, even though, the Commonwealth may not 
have been required to pay $81,853.63, over and above the con- 
tract with Bader, if it were required to pay $34,266.61, in excess 
of such contract which is the amount of the bond, there would 
be nothing for a jury to pass upon. 

In the case of Coweill vs Vipond Construction Company, 
250 Pa. 32, there was evidence that the plaintiff could have 
completed the work for at least the amount due defendant, 
had he prosecuted the same with diligence. This is the very 
allegation absent in this case. 

The Affidavit of Defense of the New Amsterdam Casualty 
Company set out that, that Company "is informed and believes 
that unpaid labor and material furnished and supplied to the 
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said Harry J. Bader, approximates the sum of $109000.00". 
This is no defense to the entry of the judgment in this case, 
as pointed out in an opinion filed herewith m the case of Com- 
monwealth vs Neff, Horn & Company, No. 47 Commonwealth 
Docket 1920. The question of distribution is not now be- 
fore us but the judgment will, however, be under the control 
of the Court. 

CONCLUSION. 

For these reasons we are of opinion that the Motion for 
Judgment for Want of a Sufl&cient Afl&davit of Defense must 
prevail. Judgment is, therefore, entered for the Common- 
wealth and against Harry J. Bader, trading as Dwyer & Com- 
pany and the New Amsterdam Casualty Company for $34,- 
266.61, with interest from February 3, 1920, and the costs of 
the suit, the amount to be liquidated by the Prothonotary. 



Common weatlh of Pennsylvania vs Oscar A. NeflF, Warren H. 
Horn and Robert N. Anthony, trading as Neff, Horn & 
Company, and the Globe Indemnity Company. 



Contracts — Non*performaace—Bxcase— Affidavits of defense- 
Sufficiency. 

A contractor, who entered into a contract, June 8, 1916, with the 
Commonwealth of Pennsylvania to furnish and deliver all materials 
and do all work and labor required in the improvement of a certaii^ 
state highway, was not excused from the performance of his con- 
tract^ because the war made its performance more difiScult and ex- 
pensive. 

In an affidavit of defense, filed in a suit on a bond given to the 
Commonwealth by a contractor for the improvement of a state high- 
way, allegations that the State Highway Commissioner delayed in 
letting a^ new contract, after default by the original contractor, and 
thereby increased the cost of completing the contract, are insufficient 
to prevent judgment, where there is no allegation that if the new 
contract had been immediatelv let the difference in the cost of the 
completion of the work woula not have exceeded the amount of the 
bond on which suit was brought. 

In a suit on a bond given to the Commonwealth by a contractor, 
a corporation for whose protection the bond was, in part, given and 
which would have a right to institute a suit for itself, is entitled to be 
made a party plaintiff. 

Motion for judgment for want of a sufficient a^davit of 
defense. C. P. Dauphin County, No. 47 Commonv^ealth Dock- 
et 1920. 

William I. Schaffer, Attorney General and Robert S. Gaw- 
throp, Deputy Attorney General, for plaintiff. 

M. W. Jacobs, Jr., for Truscon Steel Co. 
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J. E. B. Cunningham and Alter, Wright & Barron, for de- 
fendants. 

Hargest, P. J., February 9, 1921. 

This suit is brought by the Commonwealth to recover from 
a contractor and his surety for default under a contract for 
the building of a certain section of the state highway. 

FACTS. 

The averred facts in the PlaintifTs Statement are briefly as 
follows : 

The defendants, NefF, Horn & Company, on the Sth. of 
July 1916, entered into a contract with the Commonwealth of 
Pennsylvania to furnish and deliver all materials and do and 
perform all work and labor required in the improvement of a 
certain section of state highway in Chester County, and fur- 
nished a bond with the Globe Indemnity Company, as surety, 
in the sum of $29,986.50, conditioned that they would com- 
plete the contract satisfactorily to the state highway com- 
missioner and save the Commonwealth harmless of the ex- 
pense incurred for their failure to complete the work as speci- 
fied. 

The contract contained a provision in part as follows : 

"If the contractor shall be prosecuting said work with an 
insufficient force of workmen or with an insufficient supply 
of material, for the prompt completion of said work, or shall 
be performing the said work improperly, or shall discontinue 
tfte said work before completion or from any other cause not 
carry on the work, the Engineer shall give notice in writing 
of such delay, neglect or default, specifying the same, and if 
the Contractor, within a period of ten (10) days after such 
notice, shall not proceed satisfactorily in accordance there- 
with, then the Commissioner shall, upon written certificate 
from the Engineer, of the fact of such delay, neglect or default 
and of the contractor's failure to comply with such notice 
have full power and authority, without violating this contract, 
to take the work out of the hands of the contractor, to appro- 
priate and use any and all materials and equipment on the 
ground as may be suitable and acceptable and may enter into 
a contract for the completion of said work according to the 
terms and conditions of this contract, or use such methods as 
in his opinion shall be required for the proper completion of 
the said work." 

It provides that the cost incurred shall be deducted from 
any moneys due the contractor and in the event that the ex- 
pense incurred is less than the sum payable to the contractor 
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if he had completed the contract the contractor shall be en- 
titled to receive the difference and in case such expense shall 
exceed the sum which would have been payable under this con- 
tract, then the contractor shall, on demand, pay the amount 
of said excess." 

The work was to be done in 100 dayis. The contractors 
failed to prosecute the work with a sufficient force workmen 
and sufficient supply of materials. As a result, the engineer 
of the State Highway Department gave notice, in accordance 
with the terms of the contract, of the neglect and default, 
and the contractors failed to proceed with the work in ac- 
cordance with said notice, whereupon the State Highway 
Commissioner took the work out of the hands of the contrac- 
tors on or about 29th of May, 1918, nearly two years after the 
execution of the contract, and notified the surety of his ac- 
tion. Subsequently the State Highway Commissioner made 
a contract with Stucker Brothers Construction Company to 
complete the work for the sum of $87,176.75. The State 
Highway Department paid to the contractors, defendant, the 
sum of ^8,385,73, and would have paid to the said contractors, 
defendant, the sum of $61,410.40, if the said Neff, Horn & 
Company had completed the contract according to the terms 
thereof. There seem to be some additions to the contract 
price of Stucker Brothers Construction Company unexplained 
in the Statement, because the Statement avers that the total 
cost to the Commonwealth for the construction of said work 
was $129,482.33. The amount the Commonwealth was re- 
quired to pay in excess of what it -would have been required 
to pay under the contract with the said Neff, Horn & Com- 
pany, defendant, was $68,071.93. This suit, however, is 
brought to recover only the amount of the bond, namely, 
$29,986.50. 

Affidavits of Defense were filed which admit the material 
averments of the statement and the default on the part of the 
contractors after they had completed about 60% of the work. 
It IS averred, however, that the fulfillment of the contract 
became impossible because of the abnormal conditions pro- 
duced by the continuance of the European War; that the en- 
try of the United States into the war made it subsequently 
impossible to secure labor and materials for the work, because 
the United States assumed control of transportation, labor and 
materials, and also because the United States drafted work- 
men into the military service. They aver that, by reason of 
the mterference on the part of the United States growing out 
of the war the contractors were relieved of any duty to pro- 
ceed with the construction of said work. It is also averred 
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that while the war was at its height, in the spring of 1918, the 
United States War Department conceived that the winning of 
the war would be aided by the completion of the section of 
state highway involved in this contract and thereupon re- 
quested the State Highway Department to have it completed 
forthwith, but gave no -contribution to aid the completion of 
the work. At that time it was impossible for the contractor 
to resume the work because of the condition the United States 
Government had produced and because of the prices which 
had been caused by said conditions. 

The State Highway Department acting under said con- 
tract took the work out of the hands of the contractor and let 
the contract to the Stucker Brothers Construction Company. 
It is also averred that the bond sued upon protects persons 
furnishing materials and performing labor and that the Globe 
Indemnity Company has received notice from the Lehigh 
Portland Cement Company that it claims from the defendant 
the sum of $4,424.39, under said bond for materials furnished 
in and about the construction of said highway and that the 
contractors admitted an indebtedness for materials so fur- 
nished to the Truscon Steel Company of Youngstown, Ohio, 
for about $2000.00. 

The Truscon Steel Company filed its statement claiming the 
sum of $2015.20, for materials delivered to the contractors and 
prays to be added as a use plaintiflF in the action and to have 
the suit marked for the protection of all parties who are within 
the protection of the bond in suit. 

A motion was thereupon made for judgment for want of a 
sufKcient affidavit of defense. 

DISCUSSION. 

The questions raised in this case have been discussed and 
decided by us, in an opinion, filed herewith, in the case of 
Commonwealth vs Harry J. Bader, trading as Dwyer & 
Company and New Amsterdam Casualty Company, No. 7 
Commonwealth Docket, 1920, wherein we have held that the 
contractor was not excused from performing his contract by 
anything which the United States did during the war or by 
the war time legislation, and that the defendants are not en- 
titled to have the measure of damages determined by a jury. 
We need not repeat here the reasons for our conclusion except 
to say that the facts in this case dp not justify the argument 
that the delay of the State Highway Commissioner in letting 
the new contract excused the defendants which was made in 
the case just referred to. In that case the State Highway 
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Commissioner did not enter into a new contract until the 
European War had ended. In this case, while the war was 
in progress, the United States War Department requested the 
State Highway Department to have the highway completed, 
and thereupon, the State Highway Department proceeded to 
let a new contract. 

There, however, remains the further question of the petition 
of the Truscon Steel Company to be allowed to intervene and 
be added as a use plaintiff and to have the suit marked for the 
use of all parties who are under the protection of the bond. 

Section 13 of the Act of May 31, 1911, P. L. 468, 518, pro- 
vides for a bond "conditioned that the contractor shall, well 
and truly, in a manner satisfactory to the State Highway Com- 
missioner complete the work contracted for, and shall save 
harmless the Commonwealth of Pennsylvania from any ex- 
pense incurred through failure of said contractor to complete 
the work as specified or for any damages growing out of the 
carelessness of said contractor or his or its servants, or for 
any liability for payment of wages due or material furnished 
said contractor, and shall well and truly pay every person 
furnishing material or performing labor in and about the con- 
struction of said highway, all and every sum and sums of 
money due him, them or any of them, for all such labor and 
materials, for which the contractor is liable." The bond is 
in this form. 

In Robertson vs Globe Indemnity Company, 104 October 
Term, 1920, in an opinion filed December 31, 1920, (not yet 
reported) the Supreme Court held that a sub-contractor may 
bring an action on such bond in his own name. It appears 
that the Truscon Steel Company now asks to be made a party 
plaintiff, in a suit on a bond, given in part for its protection 
where it would have the right to institute a suit for itself. 

We, therefore, think it must be permitted to intervene as 
a use plaintiff. 

The Affidavit of Defense in this case avers that Globe 
Indemnity Company has received notice from the Lehigh 
Portland Cement Company, claiming that Neff, Horn & Com- 
pany are indebted to it and intimates that there may be other 
persons similarly situated. The question of distribution of 
the fund is not before us. It may be that in the absence of 
any statute giving the Commonwealth a priority that it and 
individuals supplying labor and materials where the claims 
aggregate a sum in excess of the penalty of the bond must 
equitably pro rate. American Surety Company vs Lawrencc- 
ville Cement Company, 96 Fed. 25; United States vs Schoffield 
Company, 182 Fed. 242; American Surety Company vs Mills, 
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232 Fed. 842; United Stetes vs Morris, 262 Fed. 514, 517; 
United States vs Heaton, 126 Fed. 414; United States vs Perth 
Amboy S. & E. Company, 137 Fed. 689; United States Fidel- 
ity Company vs Struthers Wells Company, 209 Fed. 306, 315. 
The judgment will be under the control of the Court, and, 
in a proper proceeding, the Court will see that the money 
represented by it is correctly applied. 

CONCLUSION. 

For these reasons, as well as for those given in the case of 
Commonwealth vs Harry J. Bader, et al. above referred to, 
the Truscon Steel Company is permitted to intervene as use 
plaintiff and judgment is now hereby directed to be entered 
in favor of the Commonwealth and against the defendants in 
the sum of $29,986.50, with interest from May 5, 1920, and 
costs of suit, the amount to be liquidated by the Prothonotary. 
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Oleomargarine— Wrapping and marking— United States Treasury 

Decision, No. 3117. 

The provisions of the Act of Mav 29, 1901, P. L. 327, requiring the 
wrapping and stamping of all packages of oleomargarine, apply to 
all such goods manufactured in this state and sold here, and to all 
such goods imported from other states the moment they are delivered 
at destination and before any sale takes place. 

Attorney GeneraFs Department. Opinion to James Foust, 
Director Bureau of Foods. 

Hull, Deputy Attorney General, February 3, 1921. 

This Department is in receipt of your request of yesterday 
for an opinion as to the effect of Treasury Decision No. 3117 
of the Commissioner of United States Internal Revenue, ap- 
proved by the Secretary of the Treasury January IS, 1921, 
upon the statutory regulation of this State requiring the 
wrapping and stamping of oleomargarine^ sold within this 
Sute. 

I have before me a circular letter issued by one of the large 
manufacturers of oleomargarine and sent to its customers 
(wholesalers) in this State, on January 29th. It bears at thi 
top in red letters, as large as those which our law requires t( 
be stamped on the wrappers of oleomargarine, this legend : 

"NO RUBBER STAMP REQUIRED" 

The letter continues : 

'The retail dealers require no rubber stamp when sellin} 
* * * * oleomargarine in cartons * ♦ * j» 
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These brands are packed in cartons which conform to all regu- 
lations and according to a recent ruling of the office of the 
Commissioner of .Internal Revenue may be. sold to customers 
by the retail dealer without further marking or the use of a 
rubber stamp. It is not necessary to wrap cartons or en- 
close them in paper bags. Send in your orders for prompt 
shipment.'' 

In view of the serious and widespread misunderstanding 
which may be created as to the eflFect of this Federal regula- 
tion upon sales of oleomargarine in this State, a brief review 
of the statute and case law on the subject will be valuable. 

The Treasury Decision referred to, is as follows : 

"(T. D. 3117) 
OLEOMARGARINE 

Retail dealers in oleomargarine- may sell properly branded 
cartons from the original manufacturer's package without 
further wrapping or branding. 

TREASURY DEPARTMENT 
Office of Commissioner of Internal Revenue 

Washington, D. C. 

TO COLLECTORS OF INTERNAL REVENUE AND 
OTHERS CONCERNED : 

Oleomargarine packed by the manufacturer in cartons which 
are branded with the word 'oleomargarine' in conspicuous 
letters not less than one-quarter of an inch square, statement 
of net weight, and otherwise in conformity with the regula- 
tions, may be sold by retail oleomargarine dealers from the 
original stamped container without any further marking or 
branding of said cartons, or of the wrapper or paper bag used 
by the retailer in delivering such cartons to a customer. The 
statement of the name and address of the retail dealer need 
not appear on such cartons. 

Retail dealers are cautioned to see that each carton of oleo- 
margarine sold by them is in accordance with the regulations, 
or they will render themselves liable to the penalty imposed 
by Section 6 of the Oleomargarine Law for selling an im- 
properly branded package. 

Regulations Number 9, Revised 1907, pages 65-66, Circular 
Number 414, Revised 1918, Article 12, are hereby amended 
accordingly. 

WM. M. WILLIAMS, 
Commissioner of Internal Revenue 
Approved: January 13, 1921. 
D. F. HOUSTON, Secretary of the Treasury." 
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This decision is made under the authority vested in the 
Commissioner of Internal Revenue by the Act of Congress 
of August 2, 1886, Ch'. 840, 20 Statutes at Large 210, U. S. 
Comp. Statutes, 1916, Sections 6215-6241, which Act is a Fed- 
eral revenue measure, and does not in any way affect the en- 
forcement of reasonable police regulations of the seiveral 
States. 

The Pennsylvania Act of May 29, 1901, P. L. 327, as amend- 
ed by the Act of June 5, 1913, P. L*. 412, provides, inter alia, 
in Section 4: "and when oleomargarine, butterine or other 
similar substance not in imitation of yellow butter, is sold 
from such tub or package, or otherwise, at retail, in print, roll 
or other form, before being delivered to the purchaser it shall 
be wrapped in wrappers, plainly stamped on the outside there- 
of with the word 'OLEOMARGARINE', printed or stamped 
thereon in letters one-fourth inch square; and said wrapper 
shall also contain the name and address of the seller and the 
quantity sold, and no other words thereon, and the said word 
'OLEOMARGARINE', so stamped or printed on the said 
wrapper, shall not be in any manner concealed, but shall be 
in plain view of the purchaser at the time of purchase." 

The Act of Congress of May 9, 1902, Ch. 784, 32 Statutes at 
Large 193, U. S. Comp. Statutes 1916, Section 8740 provides : 

''All articles known as oleomargarine, butterine, imitation, 
process, renovated, or adulterated butter, or imitation cheese, 
or any substance in the semblance of butter, or cheese not 
the usual product of the dairy and not made exclusively of 
pure and unadulterated milk or cream, transported into any 
State or Territory or the District of Columbia, and remain- 
ing therein for use, consumption, sale, or storage therein, shall, 
upon the arrival within the limits of such State or Territory, 
or the District of Columbia, be subject to the operation and 
effect of the laws of such State or Territory or the District 
of Columbia, enacted in the exercise of its police powers to 
the same extent and in the same manner as though such 
articles or substances had been produced in such State or 
Territory or the District of Columbia, and shall not be exempt 
therefrom by reason of being introduced therein in original 
packages or otherwise." 

Oleomargarine sold in Pennsylvania may, for the purpose of 
this opinion, be divided into two classes; (1) that which is 
manufactured and sold within the State, and (2) that which 
is imported from other States or foreign countries. 

As to the first class, it has been held that this State has the 
power to regulate or, if it choose, to prohibit entirely its sale. 
Powell vs Pennsylvania, 127 U. S. 678; 32 L. ed. 253 (1887). 
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The regulation of this much of the traffic was thus placed se- 
curely beyond the reach of Federal interference. 

As to that which is manufactured elsewhere and imported 
into this State, it was held that in the absence of Congressional 
action the State could not prohibit or regulate the importation 
of such goods into this State nor its sale in the original pack' 
age. SchoUenberger vs Pennsylvania, 171 U. S. 1, 43 L. ed. 
49 (1898) ; Leisy vs Harden, 135 U. S. 100, 34 L. ed. 128 (1889). 

Thus the law stood prior to the Act of Congress of May 
9, 19tt2, above quoted. The police power of the State could 
operate to regulate the sale of oleomargarine imported from 
other States, only after it had been commingled with the gen- 
eral mass of property in the State by means of a sale in the 
original package or by breaking of such original package. 

The effect of the Act of Congress of May 9, 1902, was to 
subject oleomargarine transported in interstate commerce to 
the police regulations of the State to which it was destined, 
immediately upon its delivery at destination, and before any 
sale takes place, whether sucn sale be in the original package 
or not. 

This is settled by the numerous decisions of the Supreme 
Court of the United States in cases arising under the Act of 
August 8, 1890, Ch. 728, 26 Statutes at Large, 313, U. S. 
Comp. Statutes 1916, Section 8736, commonly known as the 
WILSON ACT. That Act related to sales of liquors im- 
ported into a State in interstate commerce. Except for the 
change of a few immaterial words, the Act of 1902, relating to 
oleomargarine, is a verbatim copy of that Act. 

In Wilkerson vs Rahrer, 140 U. S. 545, 35 Law. ed. 572 
(1890), it was held that such legislation was constitutional, 
that Congress has the power to provide that certain designated 
subjects of interstate commerce shall be governed by a rule 
which divests them of that character at an earlier time than 
would otherwise be the case, and that it was not necessary for 
the State to re-enact its police regulations previously made, 
in order to make them operative upon the sale of goods im- 
ported from other states. 

The following quotations state clearly the effect of this 
legislation : 

In Vance vs Vandercook Company, 170 U. S. 438, 42 La. ed. 
1100, (1897) Mr. Justice White said: 

"It is also certain that the settled doctrine is that the power 
to ship merchandise from one state into another carries with 
it, as an incident, the^ right in the receiver of the goods to 
sell them in the original packages, any state regulation to 
the contrary notwithstanding; that is to say, that the goods 
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received by interstate commerce remain under the shelter of 
the interstate commerce clause of the Constitution, until by a 
sale in the original package they have been commingled with 
the general mass of property in the state. 

**This last proposition, however, whilst generically true, is 
no longer applicable to intoxicating liquors, since Congress, 
in the exercise of its lawful authority, has recognized the 
power of the several states to control the incidental right of 
sale in the original packages, of intoxicating liquors shipped 
into one state from another, so as to enable the states to pre- 
vent the exercise by the receiver of the accessory right of 
selling intoxicating liquors in the original packages except in 
conformity to lawful state regulations. In other words, by 
virtue of the act of Congress the receiver of intoxicating 
liquors in one state, sent from another, can no longer assert 
a right to sell in defiance of the state law in the original 
paclotges, because Congress has recognized to the contrary. 



♦ ♦ ♦ ♦ 



The scope and effect of this act of Congress have been 
settled. Re Rahrer (Wilkerson vs Rahrer), 140 U. S., 545 
(35 :572) : Rhodes vs The State of Iowa, 170 U. S. 412 (ante, 
1068). 

"In the first of these cases the constitutional power of Con- 
gress to pass the enactment in question was upheld, and the 
purpose of Congress in adopting it was declared to have been 
to allow state laws to operate on liquor shipped into one state 
from another, so as to prevent the sale in the original package 
in violation of state laws. In the second case the same view 
was taken of the statute, and although it was decided that the 
power of the state did not attach to the intoxicating liquor 
when in course of transit and until receipt and delivery, it was 
yet reiterated that the obvious and plam meaning of the act 
of Congress was to allow the state laws to attach to intoxi- 
cating liquors received by interstate commerce shipments be- 
fore sale in the original package, and therefore at such a time 
as to prevent such sale if made unlawful by the state law." 

In Delamater vs South Dakota, 205 U. S. 93, 51 Law. ed. 725, 
(1906) the same Justice said: 

"It is settled by a line of decisions of this court, ♦ * ♦ 
that the purpose of the Wilson Act, as a regulation by Con- 
gress of mterstate commerce, was to allow the states, as to 
intoxicating liquors, when the subject of such commerce, to 
exert ampler power than could have been exercised before the 
enactment of the statute. In other words, that Congress, 
sedulous to prevent its exclusive right to regulate commerce 
from interfering with the power of the states over intoxicating 
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liquor, by the Wilson act adopted a special rule enabling the 
states to extend their authority as to such liquor shipped from 
other states before it became commingled with the mass of 
other property in the state by a sale in the original package : 
Re Rahrer (Wilkerson vs Rahrer) 140 U. S. 545, 35 L. ed. 
572, 11 Sup. Ct., Rep. 865; Rhodes vs Iowa, 170 U. S. 412, 42 
L. ed. 1088, 18 Sup. Ct. Rep. 664; Vance vs W. A. Vander- 
cook Co. 170 U. S. 438, 42 L. ed. 1100, 18 Sup. Ct. Rep. 674; 
American Exp. Co. vs Iowa, 196 U. S. 133, 49 L. ed. 417, 25 
Sup. Ct. Rep. 182; Adams Exp. Co. vs Iowa, 196 U. S. 147, 49 
L. ed. 424, 25 Sup. Ct. Rep. 185 ; Pabst Brewing Co. vs Cren- 
shaw, 198 U. S. 17, 49 L. ed. 925, 25 Sup. Ct Rep. 552; Foppiano 
vs Speed, 199 U. S. 501, 50 L. ed. 288, 26 Sup. Ct. Rep. 138; 
Heyman vs Southern R. Co. 203 U. S. 270, ante, 178, 27 Sup. 
Ct. Rep. 184." 

And again in Rosenberger vs Pacific Express Company, 241 
U. S. 48, 60 Law. ed. 880, (1915) Mr. Justice White said: 

*The Wilson act not only modifies these controlling rules 
by causing interstate commerce shipments of intoxicating 
liquors to come under state control at an earlier date than they 
otherwise would ; that is, after delivery, but before sale in the 
original packages." 

It is, therefore, well settled that, since the passage of the 
Act on Congress of 1902, relating to oleomargarine, when a 
shipment of such goods enters this State from another, the 
moment it is delivered to its destination and before any sale 
is made, or the original package broken, it becomes subject 
to the police power of this State, which requires that all pack- 
ages sold shall be wrapped and stamped as provided by Sec- 
tion 4 of our Act of 1901. 

I, therefore, specifically advise you that the provisions of 
the Pennsylvania Act of May 29, 1901, P. L. 327, requiring 
the wrapping and stamping of all packages of oleomargarine, 
apply to all such goods manufactured in this State and sold 
here, and apply to all such goods imported from other states 
the moment they are delivered at destination and before any 
sale takes place. 

In view of the misunderstanding which has arisen by the 
drculars spread broadcast throughout the State, I would 
suggest that you give this ruling such publicity as in your 
discretion you deem necessary, and that thereafter you enforce 
vigorously the law of Pennsylvania relating to this matter. 
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Application for Certificate of Incorporation of The Thomas 

Diagnostic Clinic. 

Corporatioiis— Application for certificate of incorporataon— Purpose. 

An application for a certificate of incorporation which states the 
purpose of the intended corporation to be "establishing and main- 
taining a clinic for the diagnosis and treatment of disease, also labor- 
atories for the examination and investip^ation of disease; and further, 
for the purpose of establishing, maintaming and operating a hospital 
where medical and surgical treatment shall be provided", should not 
be approved; such statement of purpose would include the practice 
of medicine by the corporation. 

A corporation may not be formed for the practice of medicine, 
but a corporation may be formed for the purpose of owninp^, con- 
structing, maintaininp: and leasing buildings, furnishings, equipment, 
apparatus and facilities which are adapted to use as a medical and 
surgical clinic, laboratory and hospital. 

Attorney General's Department. Opinion to Cyrus E. 
Woods, Secretary of the Commonwrealth. 

Hull, Deputy Attorney General, February 3, 1921. 

This Department is in receipt of your recent communication 
inquiring whether an application for Certificate of Incorpora- 
tion of The Thomas Diagnostic Clinic should be approved. 
The corporate purpose stated in the application is as follows : 
"establishing and maintaining a clinic for the diagnosis and 
treatment of disease, also laboratories for the examination and 
investigation of disease; and further, for the purpose of es- 
tablishing, maintaining and operating a hospital where medical 
and surgical treatment shall be provided." 

This statement of purpose would include the practice of 
medicine by the corporation, and for this reason it should not 
be approved. 

The several purposes for which corporations of the second 
class or corporations for profit may be formed are set forth 
at length in the Act of April 29, 1874, P. L. 73, and its amend- 
ments and supplements. Of these the only Acts which might 
be construed to include the practice of medicine are the Acts 
of July 9, 1901, P. L. 624, and June 3, 1911, P. L. 635, which 
extend the scope of Clause 18, Section 2, of the Act of 1874 
to include "companies for the transaction of any lawful busi- 
ness not otherwise specifically provided for by the Act of As- 
sembly"; and the Act of May 15, 1909, P. L. 515, which re- 
pealed Paragraph 20 of Section 2 of the Act of 1874, and 
substituted the following: 

"For any lawful purpose not specifically designated by law, 
as the purpose for which a corporation may be formed." 
It will be observed that since the passage of these amend- 
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ments corporations ma^ be formed under Clause IS for the 

transaction of any lawtul business, and imder Clause 20 for 

any lawful purpose. It may be urged that the enactment of 

1909, using the word "purpose", indicated a legis- 

t to enlarge the scope of the Act by substituting 

cw "business". 

ew, in my opinion, is erroneous for these reasons: 
function of the statement of purpose in a cer- 
icorporation of a corporation of the second class is 
e, describe or characterize the business in which 
:d corporation will engage. (See opinion of this 
t in re corporate purposes, October 19, 1920.) The 
>f purpose and the description of the business are 
: same thing. 

examination of Article XVI, Section 6, of the 

1, Sections 2 and 3 of the original Act of 1874, and 

[ the Act of 1909, discloses that the framers of the 

1 and the several Legislatures have used the 

phrases interchangeably and without distinction. For ex* 

ample, in Section 2 of the Act of 1909 the Legislature uses 

the word "purpose" in referring to the word "business," as 

used in the Act of 1901. 

(c) Clause 18 of Section 2 of the Act of 1874, as it origin- 
ally stood, specihed particular kinds of corporations which 
might be formed under its authority. Section 39 of that Act 
imposed certain duties and liabilities upon "corporations in- 
corporated under the provisions of Clause 18 of the second 
class." When, by the Act of 1901, Clause 18 was amended 
by adding thereto "any lawful business," a corporation form- 
ed under this amendment became subject to the duties and 
liabilities prescribed in Section 39. The evident intent of 
the Act of 1909, substituting a new Clause 20 and authorizing 
incorporation "for any lawful purpose," was to enable cor- 
porations to be formed under this broad general provision 
without at the same time making them subject to the duties 
and liabilities imposed by Section 39. 

For the reasons stated, I am of the opinion that the terms 
"any lawful purpose" and "any lawful business' are synony- 
mous, and that the opinions hereinafter cited, interpreting the 
phrase "any lawful business," apply whether the present 
application be considered as made under Clause 18, as amend- 
ed by the Acts of 1901 and 1911, or under Clause 20, as amend- 
ed by the Act of 1909. 

The words "any lawful business," "it must be admitted, are 
extremely broad, and their vagueness is not relieved by any 
attempt at a definition for the words 'lawful business.' " (At- 
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tomey Greneral Carson, In re Sayre Trackless Trolley, 13 
Dist Rep. 602), 7 Dauph. 280. But, in my opinion, they are 
not sufficiently broad to include the practice of medicine, nor 
did the legislature by using them intend to provide for the 
incorporation of companies to engage in such practice. 

It may, indeed, be questioned whether the word "business," 
in its ordinary acceptation, embraces the practice of the 
learned professions. Attorney General Carson defined the 
term "business" as follows: 

"Business, in a general sense, means an occupation pursued 
continuously and systematically as a means of livelihood, us- 
ually in connection with trade or traffic, as distinguished from 
the practice of a profession or the pursuit of the arts, liter- 
ature or science." In re Sayre Trackless Trolley, supra. 

But assuming that it were otherwise, I agree with the 
opinion expressed by the Court of Appeals of New York, 
which said in a similar case, that the words "any lawful busi- 
ness" means "a business lawful to all who wish to engage 
in it." ♦ ♦ ♦ ♦ ^ 

"The legislature, in authorizing the formation of corpora- 
tions to carry on *any lawful business,' did not intend to in- 
clude the work of the learned professions. Such an innova- 
tion, with the evil results that might follow, would require the 
use of specific language clearly indicating the intention." In 
re Co-operative Law Co. 198 N. Y. 479, 32 L. R. A. (N. S.) 55, 
139 Am. St. Rep. 839, 19 Am. Cas. 879, 92 N. E. 15. 

The case cited dealt with a corporation organized for the 
purpose of practicing law. The reasons for this view, which 
are set forth at length in the opinion quoted from, are: (1) 
A corporation, by reason of the fact that it is an artificial per- 
son, cannot possess professional knowledge and skill and 
cannot be examined, registered and qualified, as is required by 
the laws regulating the practice of law, and (2) The relation 
between lawyer and client, is based upon a contract, for the 
breach which the client has his action for damages. If he 
makes his contract with a corporation, which perchance is 
irresponsible, there being no privity of contract with the law- 
yer who rendered the service, the client may be left without 
redress for his damage. By this device the lawyer might 
readily escape the liability which the law has placed upon him. 

That decision was followed by the New York Courts in Re 
Bensel, 124 N. Y. Suppl. 726 and In Re Lands in New York, 
128 N. Y. Suppl. 999. 

In this State Attorney General Schaffer, in an opinion to 
Governor Sproul, rendered July 14, 1920, (In re White Den- 
tists) held that a company should not be incorporated for the 
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purpose of practicing dentistry, and in Commonwealth ex rel. 
Atty. Gen. vs Alba Dentist Co., 13 Dist. Rep. 432, 7 Dauph. 
200, the Court held that a charter of a foreign corporation 
which authorized it to engage in "any lawful business" did 
not permit it to engage in the practice of dentistry. 

For the reasons so well stated in the several cases cited, I 
am of the opinion that the application, in the form in which it 
has been presented to you, should not be approved. 

The incorporators, however, suggest that the real purpose of 
the incorporation is not to practice medicine, but to own, con- 
struct, maintain and lease buildings, furnishings, equipment, 
apparatus and facilities which are adapted to use as a medical 
and surgical clinic, laboratory, and hospital and express their 
willingness to amend the statement of purpose contained in 
the application if such amended application would meet with 
approval. 

This presents a different question, and one which is of con- 
siderable public concern. 

It is a matter of common knowledge that the establish- 
ment and maintenance of such institutions require the in- 
vestment of large amounts of capital in real estate, and in ex- 
pensive apparatus and appliances. To such enterprises the 
corporate form of organization is peculiarly adapted. If they 
cannot be incorporated under the "any lawful business" clause, 
many private institutions of great benefit to the public could 
not be organized, for there are no special statutory provisions 
for the incorporation of private hospitals, clinics and labora- 
tories. 

Prior to 1874 the Legislature, and since that time, the courts, 
have frequently incorporated such institutions a» corpora- 
tions not for profit, and the Legislature has from time to 
time appropriated large sums for their support and mainten- 
ance. There is no apparent reason why the Legislature should 
foster such enterprises when not engaged for profit, and de- 
cline to permit them to be organized for profit. The great 
charitable hospitals that have been established throughout the 
State are of as much benefit to the wealthy patient who pays 
well for his accommodations as to the poor man to whom their 
services are pure charity. 

Furthermore, the reasons advanced against the incorpora- 
tion of companies for the purpose of practicing medicine, den- 
tistry or law, have no application to such a corporation. It 
would be engaged in the conduct of a business, not in the 
practice of a profession. It would not be required to possess 
nrofessional knowledge or skill, or to be examined, registered 
or qualified, nor would it enter into contracts for the render- 
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ing of professional services. Its business would be similar to 
that of a hotel company or a corporation organized for the pur- 
pose of owning and leasing real estate. It would differ from 
them only in the nature and character of the property dealt 
with. 

In my opinion the statement of corporate purpose, when 
amended, should be approved. 

I therefore advise you (1) That a corporation may not be 
formed for the practice of medicine, but (2) a corporation may 
be formed for the purpose of owning, constructing, maintain- 
ing and leasing buildings, furnishings, equipment, apparatus 
and facilities which are adapted to use as a medical and surgi- 
cal clinic, laboratory and hospital. 



Commonwealth of Pennsylvania vs Thomas B. Harper Com- 
pany. 

Corporations — Tax on capital stock— Manufacturing. 

The boring of a hole in the ground and inserting therein pieces of 
pipe, joining them together in such a manner as to make a water- 
tight conduit to bring the water to the surface, finishing the surface 
of the wall and installing apparatus to draw the water to the surface, 
is not manufacturing; and the capital stock of a corporation engaged 
in this work is not actually and exclusively employed in carrying on 
manufacturing within the state. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 73 Commonwealth Docket 1920. 

George E. Alter, Attorney General, Frank M. Hunter, 
Deputy Attorney General, for plaintiff. 

Middleton, Blakeley & Richardson, John Fox Weiss and 
Elmer E. Erb, for defendant. 

Hargest, P. J., February 14, 1921. 

This is an appeal by the defendant, from the settlement of 
the tax on capital stock, for the year 1918. It is submitted 
to the Court under a stipulation to dispense with the trial by 
a jury, pursuant to the Act of April 21, 1874, P. L. 109. 

FACTS. 

Wc find the following facts which were agreed upon by 
counsel for the parties : 

The defendant is a corporation of the State of Pennsylvania 
and was not engaged during the year 1918, or at any other 
time, in brewing and distilling spirits or malt liquors and does 
not enjoy or exercise the right of eminent domain. The 
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corporation is formed for the purpose of drilling artesian 
wells. The process is as follows : 

The company assembles tools, machinery and skilled work- 
men at a place where an artesian well is to be built and by 
means of drills it sinks a hole in the ground to a suitable 
depth and inserts in said hole a line of pipe composed of short 
lengths joined together, in such manner as to make a water- 
tight conduit from the water level to the surface. It finishes 
the surface of the wall and assembles and installs apparatus 
adapted to draw the water to the surface. In the operation 
of this work, it emplojres machinery for the purpose of join- 
ing together and puttmg in place the pipe or water conduit 
and employes other apparatus to raise water to the surface. 

The Auditor General and State Treasurer on April 27, 1920, 
settled an account against the defendant on the apportionate 
basis, for $110.31, for capital stock tax for the year ending 
December 31, 1918. From this settlement the defendant 
appeals, contending that all of its capital stock is engaged in 
manufacturing and therefore exempt from any taxation. 

DISCUSSION. 

The Act of June 1, 1889, Section 21, P. L. 420, as amended 
by the Act of June 8, 1893, P. L. 353, and the Act of June 7. 
1911, P. L. 673, imposes a tax of five mills upon each dollar 
of the actual value of the entire stock of every corporation, 
joint stock association, limited partnership and company, do- 
ing business in this State. It also contains this provision: 

"That the provision of this section shall not apply to the 
taxation of the capital stock of corporations, limited partner- 
ships and joint stock associations, organized for manufactur- 
ing purposes, which is invested in, and actually and exclusive- 
ly employed in, carrying on manufacturing within the State, 
* * * but every manufacturing corporation,^ limited 
partnership or joint stock association, shall pay the state 
tax of five mills herein provided, upon such proportion of 
its capital stock, if any, that may be invested in any property 
or business not strictly incident or appurtenant to its manu- 
facturing business; * * * it being the object of this 
proviso to relieve from state taxation only so much of the 
capital stock as is invested purely in the manufacturing plant 
and business." 

A corporation claiming exemption on the ground of manu- 
facturing must show that it is organized for manufacturing 
purposes and also that its capital is actually and exclusively 
employed in carrying on manufacturing within, the state. 
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Commonwealth vs John T. Dyer Quarry Company, 250 Pa. 
589. 

The only evidence submitted in this case as to the purpose 
of this corporation is that of the affidavit of the treasurer 
which says that the corporation was "organized May 27, 1914, 
for the purpose of drilling artesian wells." 

If this be sufficient to indicate that the corporation is a 
manufacturing corporation and, if the facts show that its capi- 
tal is actually and exclusively engaged in manufacturing with- 
in the state, it would be exempt from taxation. 

What the corporation does is to bore a hole in the ground, 
purchase pipe of the diameter to fit the hole, insert tne pipe 
in the hole and make the joints water-tight and install a pump 
or other apparatus to draw the water to the surface. 

The digging of a hole in the ground is not manufacturing. 
Commonwealth vs John T. Dyer Quarry Company, 250 Pa. 
589. It makes no difference whether the hole is narrow in 
diameter and deep, or whether it is broad and shallow, it is 
still only a hole. 

"In order to constitute 'manufacturing*, the original ma- 
terials, upon which labor is expended, must thereby be 
changed or brought into new combinations so as to adapt 
them to new and different uses." Commonwealth vs Marsh, 
3 D. R. 489. 

When pipes are introduced into the hole bored by the de- 
fendant tney are still pipes. Even though they be joined to- 
gether to make a water-tight lining, there is no change so as 
to constitute a new article, as has been repeatedly held neces- 
sary in order to make the process one of manufacturing. Com- 
monwealth vs Keystone Bridge Company, 156 Pa. 5(X); Com- 
monwealth vs Swindell & Brothers Company, 22 Dauphin 
184; Commonwealth vs Welsh Manufacturing Company, 265 
Pa. 381 ; Commonwealth vs Filbert Paving Company, 229 Pa. 
221. 

So when a pump is installed to bring water to the surface 
it is still a pump. Its character has not been changed. It 
could hardly be contended that pumping or drawing water 
to the surface was manufacturing, even in connection with 
the digging of the well. It does not appear whether water 
is drawn to the surface only once and continues to flow there- 
after or whether it must be repeatedly drawn or pumped to 
the surface. But we think it makes no difference in principle. 

We think that the process employed by the defendant in 
this case does not so nearly approach manufacturing as that 
employed in the case of Commonwealth vs J. Frank Boyer 
Plumbing & Heating Company decided by Judge Sadler, spec- 
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tally presiding in this Court, and reported in Vol. 23 Dauphin 
County Repoter, issue of October 12, 1920, page 296. 

In that case the corporation purchased heating plants, 
plumbing supplies, pipe and other materials and used various 
parts in the installation of plumbing and heating systems in 
buildings. It purchased tin, zinc and galvanized iron in large 
quantities, cut the same to proper lengths and placed it upon 
roofs of houses. It also fitted and adjusted the joints and 
valves, used in the formation of a complete heating plant and 
employed skilled mechanics and a considerable amount of 
machinery in its work for cutting, bending, drilling, fastening, 
soldering and joining the pipes. 

It will be readily seen that there is more fitting and adjust- 
ing necessary in conducting the business of J. Frank Boyer 
Plumbing & Heating Company than is necessary in this case 
to insert a pipe into the hole and make the same water-tight. 

Without further discussion we rest our conclusion upon 
the decision in the case of Commonwealth vs J. Frank Boyer 
Plumbing & Heating Company, supra, in which Judge Sadler 
has ably reviewed all of the authorities. 

CONCLUSIONS OF LAW. 

1. Thomas B. Harper Company is not a manufacturing cor- 
poration. 

2. The boring of a hole into the ground and inserting 
therein pieces of pipe, joining them together in such a man- 
ner as to make a water-tight conduit to bring the water to the 
surface, finishing the surface of the wall and installing appara- 
tus to draw water to the surface, is not manufacturing; and 
the capital stock of the corporation engaged in this work is 
not actually and exclusively employed in carrying on manu- 
facturing within the state. 

Amount of settlement $110.31 

Interest from June 27, 1920 4.14 

A i^ General's Commission 5.72 



$120.17 



It is therefore hereby directed to be entered in favor 
imonwealth and against Thomas B. Harper Com- 
idant, in the sum of $120.17, and costs, if no excep- . 
ed within the time provided by law. 
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In the Matter of the Estate of George Frey, late of the Bor- 
ough of Middletown, Dauphin County, Pennsylvania, de- 
ceased. 

TroBts— Restraint of alienation— Power of Orphans' Court. 

It is an undoubted rule of the law of trusts, that a trustee has no 
power to sell trust property unless such power is conferred upon 
him by the instrument creating the trust, either by express words 
or necessary implication. 

A restraint of alienation is good, if subjoined to a trust for chari- 
table purposes. 

The power to direct the sale of trust property, whether inherent 
in the court or conferred by statute, is properly exercised where 
changed conditions and circumstances make the alienation of a part 
or all of the property essential to the beneficial administration of the 
charity for wihch the trust was created. This power may be exer- 
cised by the court, even where the donor intended to have the land 
conveyed used in specie and provided that it should not be sold or 
alienated. 

It will not be presumed that a man, who in his lifetime had given 

Eroperty for the benefit of a community, intended that his mode of 
enefiting the community should be adhered to when a better mode 
could be found. 

A testator, after devising all of his real estate in trust for the 
purpose of maintaining an orphan house, provided as follows: "I do 
hereby declare it to be my will that no part of the estate, herein- 
before devised to said trustees, shall ever hereafter be sold or in 
an^ manner severed from the orphan house, but that it shall remain 
umted thereto, whole and undivided forever." He also provided 
that his will should be carried out "so far as human frailties will 
permit." Held, that, after the lapse of more than one hundred years, 
when conditions had so changed that adherence to the provisions of 
the will would be detrimental to the interests of the trust estate and 
the interests of the community at large, the Orphans' Court of the 
proper county had power, under the Revised Price Act of 1917, to 
authorize the subdivision of part of the trust property, the laying 
out and dedication of roads, streets, and alleys, thereon, the squar- 
ing and adjusting of lines between the trust property and the property 
of adjoining owners, the sale and conveyance on the ground rent of 
lots formed by said subdivision. 

Petition for permission to subdivide and sell trust real es- 
tate. Orphans' Court of Dauphin County. 

Fox & Geyer for Petition. 

Wickersham, J., February 18, 1921. 

The petition of "the principal and trustees of the Emaus 
Orphan House," a corporation incorporated under a special 
act of assembly entitled, "An Act relative to the Estate of 
George Frey, deceased," approved June 20, 1839, Pamphlet 
Laws 1838-39, page 347, was presented to this court Novem- 
ber 16, 1920, setting forth, inter alia : 
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That George Frey died in the Boroue:h of Middletown, May 
; in and by his last will and testament bear- 
h day of May, 1806, probated May 31, 1806, 
the office of the Register of Wills in and for 
J in Will Book B, page 346, he devised and 
)f his lands, mill, houses, out-houses, lots of 
und-rents, hereditaments and premises with 
of their appurtenances, situate, lying and be- 
ship of Swatara, to John Landis, Dr. Charles 
ife and John Cassel, and the survivor or sur- 
md to tifie heirs and assigns of such survivor, 
and the survivor and survivors of them and 
ligns of such survivors, upon this special trust 
and to no other use, intent or purpose what- 
trust, that after a suitable provision made for 
her natural life, the annual rents and profits 
estate shall be applied to the support of an 
tid to the maintenance and education of so 
orphan children as the proceeds of the estate 
1 said will he laid out a complete scheme for 
governing and maintaining of said orphan 
directed to be called "Emaus," to be located 
1 chosen for that purpose ; in the said will he 
for a perpetual succession of trustees making 
rpetuating, the election of new trustees to fill 
by death or otherwise to be subject only to 
he Court of Common Pleas of Dauphin Coun- 
t on the part of the heirs of the said George 
d will resulted in a verdict in support thereof; 
Ls made by the trustees named in said will to 
an house as directed therein until 1846; that 
Act of 1839 the trustees of said orphan house 
to lay out in lots of such convenient sizes as 
c proper, a portion of the real estate of said 
or adjoining Middletown, not exceeding in all 
s ; that in pursuance to the authority granted 
■id trustees from time to time did lay out and 
of ninety-nine years certain lots in the Bor- 
iwn, in said petition more fully described, 
an house mentioned by George Frey in his 
stament nnd which he had commenced but 
, was never used by the trustees, but an or- 
ttuilt at another locality which in said petition 
House No. 2, and that orphan house having 
:pair, the trustees in 1872. petitioned the Or- 
Dauphin County for authority to change the 
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location of said orphan house and build a new one on a farm 
some distance from Middletown. After hearing and due con- 
sideration this court, per Pearson, P. J., made an order au- 
thorizing the removal of said Orphan House No. 2, from the 
place where it was then located to a point outside of, but near, 
the Borough of Middletown, as more fully appears in Re. The 
Matter of the Frey Estate, reported in 2nd Pearson, page 142. 

That the decedent was the owner of tracts of land described 
in the 21st paragraph of said petition, amounting to over nine 
hundred acres which is now being farmed and the proceeds 
used for the support of the said orphan house ; that the proper- 
ty of the decedent now in the custody and control of the pe- 
titioner consists of the several tracts mentioned in the 22nd 
paragraph of said petition, particularly of a tract being de- 
scribed in subdivision (h) of said paragraph, and described 
as "the tract of land containing twenty-four and seven-tenths 
acres, situate within the Borough of Middletown, commonly 
known as the Fair Grounds." 

That the petitioner, in accordance with the directions of the 
will of George Frey, maintains regularly thirty-two poor 
and orphan children ; that at the time said will wa^ made prac- 
tically all of the land of George Frey, with the exception of 
some lots mentioned in said petition and being in the then 
Borough of Middletown, consisted of farm lands and out-lots, 
but that since that time conditions and surroundings have 
changed, the Town of Middletown has grown southwardly, 
uniting with the Town of Portsmouth, all of which now forms 
the Borough of Middletown, with a population of upwards 
of six thousand. 

The tract of land containing twenty-four and seven-tenths 
acres commonly known as the "Fair Grounds" is bounded on 
the east by Race Street in the Borough of Middletown, on the 
south by Emaus Street, and on the west and north by lots of 
a number of persons, and surrounded by lands, no part of 
which are lands of the Emaus Orphan House, except the lands 
immediately south of Emaus Street, and that said tract is not 
contiguous to or connected with the Emaus Orphan House 
or with any of its property, works or imporvements now in its 
possession; that said tract of land is unproductive and has 
been for a number of years, the income being insufHcient to 
pay the taxes assessed thereupon; that it would be to the 
best interest of the said estate and to the trust in charge of the 
petitioner that said real estate be subdivided so as to command 
the highest price or greatest rents, and to that end the peti- 
tioner has caused to be prepared a plan laying out the said 
plot into lots and laying down thereon streets and alleys, to- 
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gether with provision (or access to the same, which plan is 
annexed to the petition ; that in order to properly lay out said 
lots it is necessary that a few exchanges of property be made, 
all of which is fully set forth in the 32nd, 33rd and 34th para- 
graphs of the petition; that the petitioner believes the said 
lots can readily be conveyed on ground-rent subject to the 
annual rental of $12.00 for all of the lots mentioned in said 
plan, except a few which it is proposed to sell at a lower 
ground-Tent, more fully set forth in the 36th paragraph of 
the petition ; that the petitioner believes it would be unwise to 
attempt at this time to lease these lots or any of them on a 
straight leasing basis, as provided for in the Act of 1839, were 
that available, for the reason that the term for which other 
lots have heretofore been leased is now growing to a close and 
the probability of complications which may arise at the end 
of that term is being a subject of discussion since valuable 
improvements were made and are to be made upon those lots, 
and such discussion would, in the event that the petitioner 
attempted to sell said lots upon a long term lease as has been 
done heretofore, prevent as good an amount from being real- 
ized as otherwise would be. 

The petitioner believes that there will be returned to it an 
annual rental figure, if the plans suggested in the petition be 
approved by the court, a sum amounting to approximately 
fifteen hundred dollars, and in addition to that, a considerable 
further sum by way of premium will be raised which can be 
invested in proper securities, which would produce an income 
of many, many times the amount which could be fealized from 
said lots b^ long term leases as adopted heretofore. 

The petitioner therefore prayed that the court hear and de- 
termine this matter on a day to be fixed, and after hearing to 
adjudge and decree : 

(a) That your Honorable Court hear and determine this 
matter. And although believing that all proper parties now 
voluntarily appear as petitioners herein, yet because this is a 
and in order that nothing may be said to 
in a comer, suggest that your Honorable Court 
which all proper parties may appear and since 
upon whom service may be had, that the cita- 
1 shall be served by causing advertisement to 
manner most likely to alToM notice, to wit, in 
of general circulation in the Borough of Mid- 
County of Dauphin, once a week for a period 
before the day appointed thereof, the first in- 
jt less than twenty-one days before the said 
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That after due hearing and consideration of all of these 
matters, your Honorable Court enter an order adjudging and 
decreeing the following : 

(b) Authorizing, approving, and confirming the subdivis- 
ion of the said premises, and the laying out and dedication of 
the roads, streets and alleys as thereon appearing. 

(c) Authorizing and confirming the squaring and adjusting 
of lines between the Emaus Orphan House, the petitioner, and 
S. J. Kreps and John E. Houser, according to the agreement 
hereinbefore referred to. 

(d) Authorizing the sale and conveying on ground-rent of 
the several lots according to the plan as in this petition here- 
inbefore set forth ; the said lots to be sold at public sale, after 
due notice, to the highest bidder therefor, subject to the rentals 
as charged. 

(c) The doing of any such other and further thing as, un- 
der the law or the circumstances may be required, for carry- 
ing the purpose of this petition into effect : 

Whereupon the court on November 16, 1920, fixed Monday, 
December 20, 1920, at ten o'clock A. M. at the court house in 
the City of Harrisburg, as the day and place for hearing the 
matters set forth in said petition, and directed that a public 
notice thereof be g^ven as therein directed. 

The petitioner and its witnesses were heard by the court 
on Monday, December 20, 1920, the court being first satisfied 
that notice had been given as required, in the order above re- 
ferred to. Numerous witnesses were heard in favor of grant- 
ing the prayer of the petition. No one appeared in court in 
oposition to the granting of the prayer of the petitioner nor 
were exceptions filed thereto in the Orphans' Court. 

After carefully considering the evidence, documentary and 
otherwise, offered in this case, we find the allegations contain- 
ed in the petition to be true. The plan of leasing lots author- 
ized by the Act of 1839 and adopted by the petitioning cor- 
poration has proved to be very unpopular and is detrimental 
to the interests of the petitioner as well as to the community 
at large. It is also to be noted that the trustees of the pe- 
titioner are unanimous in their desire to dispose of this tract 
of land at this time in the manner set forth in the petition 
and they are supported in this desire by the Board of Trade 
of Middletown, the Borough Council of that borough, and gen- 
erally by public sentiment. It also appears that the trustees 
of this corporation are representative business men of that 
community whose judgment is entitled to great weight. 

We next come to consider whether the court has authority 
to make the order prayed for in this petition. Can the Or- 
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phans' Court, if otherwise well convinced of the propriety of 
the sale of lands on ground-rent, order said sale ? It is pro- 
vided in tiie will of George Frey: "I do hereby declare it to 
be my will that no part of the estate hereinbefore devised to 
the said trustees shall ever hereafter be sold or in any mannr 
severed from the orphan house, but that it shall remain united 
thereto whole and undivided forever." This restraint of alien- 
ation must be read in conjunction with the direction also con- 
tained in said will that the device therein made shall be carried 
out ''so far as human frailties will permit." It is probable that 
George Frey had a vision of the growth of the community in 
which he established this great charity and foresaw that at 
some time in the future some of the requirements of the trust 
as dictated by him in his last will and testament would be 
subject to change; and so it happened that the Orphan house 
which he had commenced and was incomplete at the time of 
his death never was completed and never was used as an or- 
phan house. Another orphan house was erected by trustees 
forty years after the death of CJeorge Frey and at an entirely 
different locality, and at a later period this court authorized 
the removal of the orphan house to still another locality, all 
of which proved to be the best interests of the estate, and had 
the approval of the Court, the officers of the corporation and 
the community at large. 

It is an undoubted rule of law of trusts that a trustee has no 
power to sell trust property unless such power is conferred 
upon him by the instrument creating the trust either by ex- 
press words or by necessary implication. This rule is so stated 
in the 28th Encyclopedia of Law, page 992, and is supported 
by the cases there cited. As stated in Lewis on Perpetuities, 
cited in Yard's Appeal, 64 Pa. 95, and again cited in Nauman 
vs Weidman, 182 Pa. 263, 'land dedicated to the service of 
charity and religion is practically inalienable," and it is there 
stated that the power to sell land and apply the proceeds to 
the same uses is exercised in this state under the Act of April 
18, 1853, P. L. 503. Seif vs Krebs, 239 Pa. 425. 

It is true therefore that a restraint of alienation is good if 
subjoined to a trust for charitable purposes, but this was a 
right which Lord Campbell declared (Jeffries vs Alexander, 
8 H. L. C. 594-648), "cannot be claimed by any natural or 
Divine law and which, I think, ought by human law to be 
strictly watched and regulated." 

This general subject is discussed under the head of "Chari- 
ties" in 11th Corpus Juris, page 354, under the head of "Sale 
or leases of property," wherein it is stated (page 355), "The 
power whether inherent in the court or conferral by statute. 
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is properly exercised where changed conditions and circum- 
stances make the alienation of a part or all of the property 
essential to the beneficial administration of the charity ; and it 
may be exercised by the court even where the donor intended 
to have the land conveyed, used in specie and provided that it 
should not be sold or alienated." 

In Pennsylvania, prior to 1853, such matters were disposed 
of by the legislature. In that year the power was placed in 
the court by the Price Act (Act April 1853, P. L. 503) which, 
in the preamble, provided: 

"Whereas, the general welfare requires that real estate 
should be freely inalienable, and be made productive to the liv- 
ing owners thereof. And, whereas, in matters which the Judi- 
ciary is competent to hear and decide, it is expedient that the 
courts should adjudicate them after a full hearing of all par- 
ties rather than they should be determined by special legisla- 
tive acts upon exparte hearing." 

This authority is now given by the revised Price Act of 7th 
June, 1917, P. L. 388. 

Concerning this legislation, it was said by Ag^new, J., in Bur- 
ton's Appeal, 57 Pa. 213-219: 

"The design is well expressed in the preamble of the act, 
to make real estate freely alienable and productive to the living 
owners thereof. Though not unmindful of the future, and 
of the duty owing to posterity, the special interests of society 
belong to the men of today, rather than to those of another 
generation. The intention of this law is manifestly to untie 
the cords which fetter the real estates of the Commonwealth, 
whether bound around it by the disabilities of persons, the 
limitation of contingent interests, or by restrictions to limited 
uses and purposes, and at the same time to preserve to every 
interest its proper share in the result. This law being benefi- 
cient and remedial, is not to be so construed as to defeat its 
main intent." 

This matter was also discussed by President Judge Pearson 
in the matter of Prey's Estate, reported in 2 Pearson, 142, and 
on page 144 he says : 

"Although we fully agree with the principle laid down in 
Brown vs Hummel, 6 Barr-86, that it would violate the terms 
of his will to sell any portion of the property, especially when 
the proceeds were to be perverted to a wholly different pur- 
pose, as provided in the Act of 1846, yet we conceive that the 
legislature has power to authorize even lon^ leases when 
necessary for the interests of the estate, especially when the 
rent is to be applied to the purposes of the will. To hold 
otherwise may greatly retard the improvements of the country 
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by enabling men to tie up their estates in the hands of trus- 
tees, corporations, or other dead hands, so that they would 
be neither used or improved. This is against the interests of 
the community and the policy of the law. The courts have 
often declared that even a conversion of property, when do- 
nated for charitable purposes, was not a diversion when it 
continued to be applied to the same use." 

In making this statement the court was passing upon the 
validity of the special act of 1839 authorizing leases for ninety- 
nine years which act was sustained, and no question of the au- 
thority of the legislature to authorize a sale against a testator's 
prohibition was involved in the discussion. Brown vs Hum- 
mel decided that it would violate the terms of the will to sell 
any portion of the property which is particularly inapt be- 
cause that question was not involved in the former case, nor 
even there discussed. In writing the opinion in Brown vs 
Hummel, the court had before an act of the legislature pro- 
viding for a new set of trustees to be selected by the court, 
disregarding the trustees acting under the will. These trus- 
tees when appointed brought an action in ejectment against 
the trustees acting under the will and the court held that the 
act was unconstitutional because it attempted to deprive the 
trustees under the will of the property in their charge without 
due process of law. That question is not involved in the pres- 
ent inquiry. 

All of this discussion, however, occurred before the decision 
of the Supreme Court in the case of Mercer's Home, 162 Pa. 
232. There the testatrix had devised a farm and the personal 
property thereof for a home for disabled clergymen, to be in- 
corporated, and a fund of $100,000 was provided for their sup- 
port. She further directed "no part of said estate and prop- 
erty called The Mount' and devised as aforesaid, shall be sold 
or disposed of, encumbered or applied to any other use or pur- 
pose than as a home for disabled clergymen of the Presby- 
terian faith, as above specified." The trustees applied, under 
the Price Act, for an order to sell, which order was granted, 
and an appeal was taken from this decision as well as the 
question raised on the contract for this sale reported as the 
next succeeding case. The Supreme Court held that since 
there was no remainder or reversion for a charitable use the 
title of the devisees was in fee simple ; that there was nothing 
against the proposed action except a very literal interpreta- 
tion of the will and authorized the sale. 

The Mercer's Home application was quoted with approval 
by the Supreme Court in Re. Petition of Franklin! Street 
Church, 249 Pa. 275-279. 



i 
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We repeat that George Frey must have had in mind the 
great changes which a century would bring about when he 
stated in his will that it should be carried out "so far as hu- 
man frailties will permit." About the orphan house has 
grown to be a thriving community. To now carry out his 
inhibition against alienation would be making a dead man's 
intentions for a single day a rule for subsequent centuries, 
when we know not whether he himself would have made it a 
rule even for the morrow. No reasonable man, who gave his 
money, when living, for the benefit of the community, would 
have desired that his mode of benefiting the community 
should be adhered to when a better could be found. The Su- 
preme Court of Kentucky evidently had this same thought 
when it decided the case of Central University of Kentucky vs 
Walters' Executors, 122 Ky. 65-83, 90 S. W. 1066, wherein it 
was said : 

"The very nature of the enterprise, on the contrary, looked 
to improvement. It contemplated, by every reasonable impli- 
cation, that new methods, new people, even new ideas, would 
be employed, when approved by the governing body of the 
institution. A college means, or ought to mean, growth ; the 
elimination of the false; the fostering of the true. As it is 
expected to be perpetual in its service, it must conform to the 
changed conditions of each new generation, possessing an 
elasticity of scope and work commensurate with the chang- 
ing requirements of the times which it serves. For the past 
to bind it to unchangeableness would be to prevent growth, 
applying the treatment to the head that the Chinese do to 
the feet." 

After considering all of the authorities above quoted, we are 
of opinion that this court has authority under the revised Price 
Act of 1917, to grant the prayer of this petition, and it is so 
ordered. Upon the presentation to us of a proper order drawn 
in compliance with this opinion it will be signed by the court. 



In the Matter of the Estate of D. W. C. Laverty. 
Decedents' estates— Right to require an account. 

One who has a prima facie claim against the estate of a decedent 
is entitled to require an account by personal representatives. 

The Orphans' Court will not deny a creditor of a decedent the right 
to proceed to have his claim adjudicated in that Court and relegate 
him to his conunon law action. 

Citation to personal representatives to file an account. Or- 
phans' Court of Dauphin County. 
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Fox & Geyer for petition. 
Hargest, P. J., February 11, 1921. 

Joanna Baumbach presents her petition averring that D. W. 
C. Laverty died intestate on or about the 14th day of No- 
vember 1918, and that on or about the 30th day of November 
1918, letters of administration were granted to Theodore 
Laverty and Lvdia A. Laverty, who assumed the duties of the 
settlement of the said Estate ; that the petitioner is a creditor 
in the sum of $485.00, and that the Administrators h^ve re- 
fused to pay said sum or any part thereof and have not filed 
an account. The petitioner thereupon asks for a citation to 
require the filing of an account. The answer admits that the 
decedent died on November 14, 1918; that no account has been 
filed; denies that the Estate is indebted to the petitioner and 
avers that all the debts of the decedent have been paid and 
that the parties in interest agreed to postpone the filing of an 
account until the assets of the Estate are collected, so that only 
one account need be filed. 

The Fiduciaries Act of June 7, 1917, P. L. 447, provides in 
Section 46a in part as follows : 

"It shall be the duty of every executor and administrator 
to file in the Register's Office a just account of the adminis- 
tration of the estate at the expiration of six months from the 
time of administration granted, or when thereunto required by 
the Orphans* Court; and any executor or administrator may 
be cited to file his account, after the expiration of six months 
from the date of issuance of letters testamentary or of ad- 
ministration, on petition of any person having an interest, 
present or future, vested or contingent, in the estate of the 
decedent, or on petition of any creditor of the decedent." 

Section 49a of this Act provides that after the expiration of 
six months distribution may be ordered by the Orphans* Court 
"on petition of any person having an interest in the assets 
to be distributed, or on petition of any creditor of the de- 
cedent." 

The question presented is whether the petitioner has suffi- 
ciently shown himself to be a creditor so as to be entitled to 
compel the filing of an account. The rights of creditors seem 
to be the same under the Fiduciaries Act as they were under 
the prior existing law. 

In the case of Levi Dickson's Estate, 1 W. N. C. 534, there 
was a citation on the part of the widow and it was denied 
that she was the widow. It was argued that the question of 
marriage must first be determined before she could require an 
account to be filed. Judge Hanna said "the law contemplates 
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the prompt settlement of an estate by those to whom it is 
committed, and does not recog^ze their wishes or convenience. 
It was the duty of these executors to file an account at the ex- 
piration of one year without being called upon so to do by any 
of the parties interested in the Estate. And as this Court has 
been established for the purpose of affording a speedy and 
economical settlement of estates we will be slow to refuse 
such settlement." 

In Clinton's Estate, 8 Dist Rep. 661, the Court said : "Even 
where the claim of the petitioning creditor is denied, he is 
only required to make out a prima facie claim to entitle him 
to the account; Lightner's Estate, 144 Pa. 273; McNeal's 
Estate, 6 Kulp. 271. And should there be a doubt as to the 
validity of his claim, the petitioner will be given the benefit 
of the doubt and the executor ordered to account. Kern's 
Estate, 11 Lane. L. R. 15." 

In Schlemmer's Estate, 12 Dist. Rep. 137, the Court said, 
"the Act of Assembly puts upon an administrator the obli- 
gation of filing an account at the end of a year from his de- 
cedent's death ; and we do not propose to scrutinize minutely 
the claim of any party in interest who seeks to spur the ac- 
countant to the performance of that duty." 

In Wistar's Estate, 5 W. N. C. 128, the Court held, that 
where the petitioner was a creditor and it was denied by the 
executor that he had a claim against the estate the Court 
would not try that question in such a preliminary proceeding 
because it could be more proper tly adjudicated upon the audit 
and settlement of the account. 

The testimony of two witnesses, taken on this citation, 
shows that Mrs. Baumbach in October 1918, something over 
a month before his death, applied to Dr. Laverty, the decedent, 
for a loan of $15.00, and, after he had given that amount to 
her, he replied that there remained in his hands $485.00, which 
he was holding for her. We think this makes such a prima 
facie case as to entitle the petitioner to require the filing of 
an account. 
^ It is suggested by the respondent that the petitioner has her 
ri^ht to bring suit and that the law does not require a vain 
thmg ; that if an account is filed and an auditor appointed and 
the claim made, then the defendant may request an issue, 
whereupon the Court will direct a trial by a, jury and this 
would be a roundabout way of coming to the same point which 
would be reached if the petitioner at once brought suit upon 
her claim. This objection is based upon too many contin- 
gencies. It assumes that the executors will be dissatisfied 
to have an auditor pass upon the claim and that they will re- 
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quest an issue. In any event the right of a creditor to pro- 
ceed in the Orphans' Court seems to be concurrent with his 
right to proceed by a common law action. Philip's Adminis- 
trator vs Railroad Company, 107 Pa. 465. We know of no 
cases which holds that the Court may relegate a creditor to 
his common law action and deny him the right to proceed 
to have his claim adjudicated at the Orphans' Court 

We are, therefore, of opinion that the petitioner is entitled 
to require the filing of an account. 

ORDER AND DECREE. 

And now, February 11th, 1921, it is hereby ordered and de- 
creed that the administrators of the Estate of D. W. C. Lavcr- 
ty, deceased, file an account within thirty (30) days, the costs 
of this proceeding to be paid by the said Estate. 



Commonwealth of Pennsylvania vs The Pittsburgh Crucible 

Steel Company. 

Corporations— Taxatkm— Tax on corporate indebtednets— Act 

of June 13, 1907. 

Bonds issued by a domestic corporation, held and owned in its 
own right by a domestic trust company which pays the tax imposed 
by law on its shares of stock on a date subsequent to the first day of 
March of the taxable year, are subject to the state tax on loans pro- 
vided by law. 

Appeal from settlement for tax on corporate loans. C. P. 
Dauphin County No. WS Commonwealth Docket 1916. 

Francis Shunk Brown, Attorney Greneral, Wm. M. Hargest, 
Deputy Attorney General, for plaintiff. 

James A. Stranahan, for defendant. 

Wickersham, J., February 16, 1921. 

This is an appeal by the defendant from the settlement of 
the officers of the Commonwealth against the defendant cor- 
poration for tax upon loans held and owned by trust com- 
panies of the State of Pennsylvania for the year ending De- 
cember 31, 1914. Agreeable to the provisions of the Act of 
April 22, 1874, P. L. 109, it has been submitted to us for trial 
without a jury. The facts of the case are not in dispute and 
we find them to be as follows: 

FACTS. 

1. The Crucible Steel Company issued certain obligations 
or bonds, $25,000 of which were held by the Bessemer Trust 
Company of Braddock, Pa., which paid its capital stock tax 
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on the 18th day of September 1914; $5,000 thereof were held 
by the Duquesne Trust Company of Duquesne, which paid 
its tax on the 3rd day of August, 1914; $10,000 thereof were 
held by the Lawrence Savings and Trust Company of New 
Castle, which paid its tax on the 16th day of June, 1914; 
$18,000 thereof were held by the Sewickley Valley Trust 
Company of Sewickley, Pa., which paid its tax on the 10th 
day of August, 1914; and $29,000 thereof were held by the 
South Hills Trust Company of Pittsburgh, which paid its 
tax on the 7th day of August, 1914. 

2. None of the corporations holding the $87,000 of bonds 
paid the said tax before the first of March, 1914. 

3. The total bonded indebtedness of this corporation, sub- 
ject to taxation was $4,240,000 upon which amount a tax at 
the rate of four mills, amounting to $16,690, less treasurer's 
commission of $134.80, leaving a balance due the common- 
wealth of $16,825.20, was settled by the taxing authorities. 

4. The defendant paid all of this tax but $348.00, and claim- 
ed an exemption upon the said tax on $87,(XX) of the loans or 
bonds of said defendant corporation held and owned by the 
trust companies above mentioned ; as to the tax on said exemp- 
tion so claimed as aforesaid, the defendant has taken this ap- 
peal which is now pending and under discussion. 

DISCUSSION. 

The question involved in this appeal is: Are bonds issued 
by a domestic corporation subject to the state tax on loans, 
when held and owned, in its own right, by a domestic trust 
company which pays the tax imposed by law on its shares 
of stock on a date subsequent to the first day of March of 
the taxable year? 

This question does not seem to have been squarely raised 
and decided heretofore. It is contended by the defendant 
and earnestly urged that, the holders of these bonds having 
paid the tax required by the Act June 13, 1907, to again re- 
quire the defendant to pay the tax on said loans, as required 
by Section 17 of the Act of June 17, 1913, would result in 
double taxation which is forbidden in Pennsylvania except 
it be expressly authorized by Act of Assembly ; and numerous 
cases have been cited in support of this contention; but we 
find ourselves unable to reach such a conclusion. 

The authority to levy and collect a tax upon the shares of 
stock of corporations incorporated as fidelity, insurance, safety 
deposit, trust and savings companies, is authorized by the 
Act of June 13, 1907, P. L. 640, section one of which requires 
the Auditor General by the means provided in said act, to 
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assess the shares of stock of such corporations for taxation, 
at a rate of five mills upon each dollar of the value thereof. 
It is further provided in said section : 

"And it shall be the duty of the president, secretary or 
treasurer of any such company, immediately upon the receipt 
of said settlement, to post the same in a conspicuous place in 
such company's place of business, so as to give notice to the 
shareholders of such valuation; and it shall be the duty of 
the Auditor General to hear any shareholder upon the sub- 
ject of the vaulation of such shares of stock, at the Auditor 
General's office within a period of thirty days from the date 
of said settlement." 

It is further made the duty of every such company, within 
a period of forty days after the date of such settlement by the 
Auditor General, at its option, to pay the amount of said tax 
to the State Treasurer from its general fund, or collect the 
same from its shareholders and pay over to the State Treas- 
urer. 

After providin^f a method of fixing the value of the shares 
of such corporations in the event of the failure of the cor- 
porate officers to make report as required, the act further 
provides : 

''That in case any such company shall collect annually from 
the shareholders thereof, or from the general fund of said com- 
pany, said tax of five mills on the dollar upon the value of 
all the shares of stock of said company, the value of each share 
of stock to be ascertained and fixed by adding together so 
much of the capital stock paid in, the surplus and undivided 
profits as is not invested m shares of stock of corporations 
liable to pay to the Commonwealth a capital stock tax or tax 
on shares, and dividing this amount by the number of shares 
of such title insurance or trust company, and pay said tax 
into the State Treasury, on or before the first day of March in 
each year, the shares, and so much of the capital stock, sur- 
plus, profits, and deposits of such company as shall not be in- 
vested in real estate, shall be exempt from all other taxation 
under the laws of this Commonwealth." 

It is conceded that the several corporations mentioned in 
the first paragraph of the facts found in this case, paid the 
tax upon $87,000 of the bonded indebtedness of the defendant 
company held by said corporations as provided in the Act of 
Assembly above quoted, but said taxes were not paid "on 
or before the first day of March" of the taxable year. 

If the words "on or before the first day of March" had been 
omitted from the Act of June 13, 1907, we would Tiave no 
difficulty in this case and judgment should be entered in 
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favor of the defendant ; but the legislature evidently inserted 
those words in the act for a purpose. We will not assume 
that the legislature has attempted to do a vain thing by the 
use of such language. If the proper interpretation of this 
act would lead to the conclusion that the defendant is excused 
from the payment of the tax required by Section 17 of the Act 
of June 17, 1913, P. L. 507, if at any time during the taxable 
year the above named corporation should pay the five mills 
tax required by the Act of June 13, 1907, then the words used 
in that act would be meaningless, and have no signification 
whatever. We find it impossible to reach any such conclu- 
sion. But for the passage of the proviso last quoted from 
the Act of June 13, 1907, P. L. 640, it would have been the 
plain duty of the defendant corporation to pay the state tax 
settled by the Auditor General upon all of its bonded indebted- 
ness as required by law. How could it be excused from pay- 
ing all of said tax? The last quoted proviso of the Act of 
June 13, 1907, answers this question; the defendant can be 
excused and excused only from the payment of tax upon all 
of its bonded indebtedness provided the corporations enumer- 
ated in the act of June 13, 1907, pay a tax of five mills on the 
dollar upon the value of all the shares of stock of said com- 
pany * * * into the State Treasury, on or before the 
first day of March of each year; Commonwealth vs Clairton 
Steel Company, 222 Pa. 293. 

We are led irresistibly to the conclusion, therefore, that if 
a corporation mentioned in said Act of June 13, 1907, fails to 
pay said tax of five mills on its capital stock into the State 
Treasury on or before the first day of March in each year, 
then the corporation issuing the scrip, bonds or certificates 
of indebtedness, owned and held in its own right by the cor- 
poration named in the Act of 1907, must pay into the State 
Treasury the tax upon all such scrip, bonds or certificates 
provided for in Section 17 of the Act of June 17, 1913. 

CONCLUSIONS OF LAW. 

1. Bonds issued by a domestic corporation held and owned 
m its own right by a domestic trust company which pays the 
tax imposed by law on its shares of stock, on a date sul^e- 
quent to the first day of March of the taxable year, are sub- 
ject to the state tax on loans provided by law. 

2. The defendant corporation is liable for tax on the $87,- 
000 of its bonded indebtedness owned by the Bessemer Trust 
Company of Braddock, Pa., the Duquesne Trust Company of 
Duquesne, Pa., the Lawrence Savings and Trust Company of 
New Castle, Pa., the Sewickley Valley Trust Company of 
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Sewickley, Pa., and the South Hills Trust Company of Pitts- 
burgh, Pa. 

3. The Commonwealth is entitled to recover as follows : 

Four mills tax on $4,240,000 $16,960.00 

Less treasurer's commission of 134.80 

Amount due Commonwealth $16,825.20 

Less payment on account 16,47720 

Balance $ 348.00 

Interest from September 13, 1915 109.62 

$ 457.62 
Attorney General's Commission 22.88 

$ 480.50 

Wherefore judgment is directed to be entered in favor of 

the Commonwealth and against the defendant for the sum of 

$480.50, unless exceptions be filed within the time limited by 

law. 



Commercial Car Company, E. J. Cavender, for Use of Mercan- 
tile Trust Company of Illinois vs W. H. Murphy & Sons. 

Replevin — ^Evidence — ^Written instnimentft— Alteration of. 

In an action of replevin under the Act of April 19, 1901, P. L. 88, 
if there can be no denial of plaintiffs title by defendant there is no 
need for settini^ out the history of it as required by section 4 of that 
act. 

The addition of a name as a witness to the signatures of parties to 
a written instrument, after its execution by them and in their absence 
and without their knowledge or consent, is a material alteration of 
the writing rendering it inadmissible in evidence. There are, however, 
exceptions to this rule. 

Where there is no dispute as to the signatures to a written instru- 
ment and no suggestion of fraud, the fact that a witness attested the 
execution of the instrument in the absence of one of the parties to 
it would not render the instrument inadmissible in evidence. 

It is well settled in Pennsylvania that a set-oflF cannot be pleaded 
or allowed in an action of replevin to recover personal property. 

In an action of replevin, an offer of defendant to show a breach of 
warranty based upon conversations with the agent of the plaintiff 
before the lease was entered into is properly rejected. 

Motion for judgment non obstante veredicto and for new 
trial. C. P. Dauphin County No. 18 March Term 1918. 

Nauman & Bergner for plaintiff. 

Fox & Geyer for defendant. 

Hargest, P. J., March 7, 1921. 
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This is an action of replevin. It was tried before the late 
Judge McCarrell. 

The plaintiff's statement avers that on March 15, 1916, the 
defendants leased from E. J. Cavender, trading as the Com- 
mercial Motor Truck Company, a motor truck, Model D, 
Vandom Dump, capacity five tons, Factory or Car No. 356, 
built in 1915, with extra equipment of Vandom Dump appara- 
tus, and of a value of $5,000. An initial payment of $2,000 was 
to be made in cash, and the rental of $3,000 paid in monthly 
installments of $250 each, on the twelfth of each month, for a 
term of twelve months, with interest at the rate of six per 
centum per annum. The lease is made part of the statement, 
and shows that the said lease was assigned on the 15th of 
May, 1916, to the Mercantile Trust Company of Illinois, the 
use plaintiff. The statement also avers that the defendants 
had defaulted. 

The plaintiffs filed an amended statement, explaining typo- 
graphical errors and mistakes in filling in the blank forms in 
the lease. 

The lease provided that in the event of the failure to com- 
ply with the terms the lessor was authorized to repossess the 
property. 

An affidavit of defense was filed, averring that the plaintiffs* 
statement was insufficient in law, in that it did not set forth 
the facts upon which the plaintiffs' title is based ; that it was 
understood that the truck was to be a new truck and run only 
from the city of Baltimore to the city of Harrisburg, for the 
purpose of being delivered, and that the lease was signed upon 
that representation and warranty; whereas, the said truck 
was not a Model D truck; was not built in the year 1916, but 
several years before, and was a second-hand machine ; that 
the representations and warranties made in the lease were 
false and were so known to be by E. J. Cavender, the lessor; 
that the defendants had paid $2,150.00, which was the full 
value of the truck ; that there is nothing due and owing from 
the defendants to the plaintiffs, and that they have not de- 
faulted in the payment of any sum or sums due and owing, 
and are entitled to the possession of the truck. 

Upon the trial Frances E. Dasher, who was employed by 
the Conwnercial Car Company, the plaintiff, testified that she 
witnessed the lease and the notes given pursuant to the sign- 
ing of the lease, and that she knew Mr. Cavender's handwrit- 
ing, and it was his signature, and that Mr. Murphy signed the 
lease in her presence. On cross examination she was not sure 
that Murphy signed the lease in her presence. Murphy 
stated that she was not present when he signed it, and E. L, 
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Craft stated that he was a witness to the signature of Mur- 
phy, and that Miss Dasher was not present and her name 
was not on the paper when Murphy signed it. 

The offer of the lease was objected to on the ground that 
the subscribing witness, Miss Dasher, was not present when 
the defendant signed the lease and the notes given in pursu- 
ance thereof. The lease and notes were offered in evidence. 
The defendants admitted signing the notes, and also the lease. 
The plaintifl^s offered the lease, notes, affidavit of defense, and 
return to the writ, showing that the truck was replevined and 
delivered to the plaintiffs, and rested. Whereupon, the de- 
fendant offered to prove the negotiations which led to the 
signing of the lease and the representations made in such 
negotiations; that the truck was not the kind of truck de- 
scribed in the lease and order given therefor, and was a second- 
hand truck; that its market value was $2,000, and that the 
defendant had already paid the sum of $2,150. The offer was 
excluded. The defendants offered no further testimony, but 
submitted two points, asking the Court to charge (1) that, 
if the jury believed, from the evidence, that the subscribing 
witness, F. E. Dahser, did not sec the defendant execute the 
agreement and affixed her name after the defendant had signed, 
and not in his presence, it was a material alteration of the in- 
strument which avoided it; and, (2) that under all the evi- 
dence in the case, the verdict should be for the defendant. The 
Court refused so to charge, but charged the jury that the title 
to the property was in question ; that the writ of replevin had 
been served and the machine delivered to the plaintiffs, and 
the defendants had not shown any such title to the machine as 
would entitle them to the possession of it. He thereupon 
directed a verdict in favor of the plaintiffs. A motion for 
judgment notwithstanding the verdict was made, and also a 
motion in arrest of judgment and for a new trial. 

DISCUSSION. 

The motion in arrest of judgment is urged on the ground 
that the statement does not set forth the facts upon which 
the plaintiffs' title is based. 

Section 4 of the Replevin Act of 1901, P. L. 88, provides that 
the plaintiff "shall file a declaration verified by oath, which 
shall consist of a concise statement of his demand, setting 
forth the facts upon which his title to the goods and chattels 
is based ^* * *.'' 

Section 5 provides that the defendant "shall file an affidavit 
of defense thereto, setting up the facts denying the plaintiff's 
title, and showing his own title to said goods and chattels." 
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In this case the defendants do not deny the plaintiffs' title ; 
they simply aver that the plaintiffs have not disclosed "how, 
when, where and from whom the plaintiffs herein acquired 
title." There is no denial that the defendants secured what- 
ever title they have through the plaintiffs. If the plaintiffs 
have no title to this truck because the title is in someone else, 
it follows that the defendants have no title to it. It is argued 
that if the plaintiffs had disclosed the source of their title the 
breach of warranty would have been apparent, because the 
fact that it was not a new truck would have been disclosed. 

In Heisley vs Economy Tool Mfg. Company, 33 Pa. Sup. 
218, the Court said : 

"Under the Act of April 19, 1901, P. L. 88, it is not necessary 
for the plaintiff in replevin to anticipate in his statement of 
claim the defense which may be set up and traverse it. All 
that the plaintiff is required to do is to set forth clearly and 
fully his title with an averment of wrongful dispossession; 
Drumgoole, Apellant, vs Lyle, 30 Pa. Superior Ct. 463. The 
defendant or party intervening shall, within fifteen days after 
the filing of the declaration, file an a-ffidavit of defense setting 
up the facts, denying the plaintiff's title and showing his own 
title : Drumgoole vs Lyle, 30 Pa. Superior Ct. 463." 

"The present affidavit of defense contains no averment that 
defendant or anyone else purchased the machines from any- 
body having title thereto ; no averment that any amount was 
paid on account of the rentals reserved in the leases. If de- 
fendant was a bona fide purchaser for value and had no notice 
of the bailment, it would not be sufficient, without more, to 
deprive plaintiff of the ownership and possession of the 
machines. No title is acquired by one who purchases in good 
faith from a mere bailee; Crist vs Kleber et al., 79 Pa. 290; 
Painter vs Snyder, 22 Pa. Superior Ct. 603 ; Nat. Cash Register 
Co. vs Cochran, 22 Pa. Superior Ct. 582 ; Miller Piano Co. vs 
Parker, 155 Pa. 208; Lamb vs Leader, 6 Pa. Superior Ct. 50." 

The defendants have urged upon us the case of Stern vs 
McMenamin, 46 Pa. C. C. 571, as authority for the position 
that the plaintiffs' statement is not sufficient. It does not 
appear in that case whether the defendant claimed title 
through the plaintiff. The language of the Court seems to 
indicate that he did not. The Court said : "We think the de- 
fendant ^as a right to know whether or not both parties claim- 
ed title through a common source, when the title to the prop- 
erty was acquired by plaintiff, and other salient facts sur- 
rounding the acquisition which defendant might be constrained 
to controvert" 
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As we will hereafter show, the defendant would not be able 
to controvert the warranty in the action of replevin where 
the defendant secures his title through the plaintiff. 

In a replevin case the issue may be either the title, or the 
right of possession, or both. Houghton & Mifflin Company vs 
DuBell, 15 Dist. Rep. 833. A tenant cannot deny his land- 
lord's title because his right to possession depends upon such 
title. We think the same principle applies here. Defendants' 
right to possession of this truck depends on the plaintiffs' 
title. There appears to be no real reason why the plaintiffs 
should fully disclose the sources of their title. The defend- 
ants could not deny it without denying their own right to 
possession. They could not use the title to show a breach of 
warranty. If there were misrepresentations and a breach of 
warranty, the damages must be measured in another action. 
It is true that Section 4 of the Act of 1901 provides that the 
plaintiffs' statement shall consist of his demand "setting forth 
the facts upon which his title is based." But the reason for 
this is to enable the defendant to file the affidavit of defense, 
as provided in Section 5, "denying the plaintiffs' title and show- 
ing his own title." If there can be no denial of plaintiffs' 
title, there seems to be no need for setting out the history of 
it. The law does not require a vain thing. "It is a familiar 
rule that a thing may be within the letter of the statute and 
yet not within the statute, because not within its spirit, nor 
within the intentions of its makers." Holy Trinity Church 
vs United States, 143 U. S. 457, 459. We think this principle, 
and also the language above quoted from Heisley vs Economy 
Tool Mfg. Co., supra, applies to this case, and that the de- 
fendants are not entitled to judgment non obstante veredicto, 
because the plaintiffs have not more fully set out their title. 

The motion for a new trial is based upon two grounds : 

1. That the lease could not be offered in evidence because 
of a material alteration. 

2. That it was error to refuse evidence of the warranty 
by the plaintiffs. 

1. "That the addition of a name as a witness to the sig- 
natures of parties to a written instrument, after its execution 
by them, and in their absence and without their knowledge 
or consent, is a material alteration of the writing, rendering 
it inadmissible in evidence, has long been well settled ; Mar- 
shal vs Goughler, 10 S. & R. 134; Foust vs Renno, 8 Pa. 378; 
Henning vs Werkheiser, Id. 518; Fisher vs King, 153 Pa. 3; 
Shiffer vs Mosier, 225 Pa. 552." Shank vs Kaufman, 255 Pa. 
316. 
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But there are exceptions to this rule. In Shaub vs Shaub, 
71 Pa. Sup. Ct. 456, Judge Henderson said, page 467 : 

"But this well known rule is not to be applied in all cases. 
The circumstances may be such as to require a diflferent con- 
clusion. Where two or more parties have affixed their names 
to a writing and the name of a witness is affixed in the place 
set apart for that purpose on the paper without the knowledge 
or consent of the complaining party, it does not necessarily 
follow that the alteration avoids the instrument. The facts 
in this case present an illustration. The makers of the instru- 
ment used a printed blank on which was printed the word 
'witness' opposite a space intended to be used by a subscrib- 
ing witness of the signatures. As the witness's signature 
appears in the copy of the instrument printed in the paper 
book it is not directly opposite either of the names of the 
makers. Upon its face it would appear that the witness in- 
tended to attest the signatures of both of the subscribers, but 
the evidence shows that the witness only intended to certify 
as to the signature of C. H. Brubaker. This was all he was 
asked to do and all he intended to do. There is nothing in 
the case to show that this was fraudulently done, or with the 
intention to obtain any advantage. There was no dispute in 
regard to the signature of the appellant. He admits the execu- 
tion of the paper. There was no motive on the part of the 
payee therefore to procure a witness to his signature and no 
evidence of an intention on his part so to do. It was evidently 
inadvertance or lack of knowledge of the law which caused the 
signature of the witness to be attached to the paper without 
special reference to the name of the maker whose signature 
was intended to be attested. . On such a state of facts, it is 
competent to inquire into the circumstances of the signing, 
and where it appears to have been done without connivance 
or unlawful purpose the signature of the attesting witness 
would be related to the act which he intended to attest. The 
authorities supporting this view of the case are fully reviewed 
by the learned judge of the Court below in the opinion filed 
discharging the rule to open judgment." 

In the case at bar Miss Dasher was the employe of the 
plaintiffs. If she was present when the defendant Murphy 
signed the lease, there would be nothing to submit to the 
jury. If she was not present she witnessed the signature of 
her employer only and there is nothing in the case that shows 
that she intended to attest the signatures both of her employer 
and of Murphy. Neither is there any evidence to show that 
her signature was procured with fraudulent intent or that 
there was anything other than inadvertence or lack of knowl- 
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edge, even if she witnesed the lease after Murphy signed it. 
Furthermore, in the case before us, as in the case of Shaub 
vs Shaub, supra, there was no dispute in reg[ard to the signa- 
ture of the defendant. The signature is admitted. ThereK>re, 
there could be no fraudulent motive on the part of the plaintiffs 
to procure a witness to prove the signature. We think the 
remarks of Judge Henderson apply directly to this case. We 
are, therefore, of opinion that the attesting signature of Miss 
Dasher could not have avoided this lease. Therefore there was 
nothing to submit to the jury in reference to it. 

2. The defendants offered to show a breach of warranty. 
In so doing they disclaim any attempt to claim a set-off, but 
it is held in an action of replevin that evidence of a breach of 
warranty, as well as of set-off, is not admissible. Michael vs 
Stuber, 73 Pa. Sup. Ct. 390. In this case Judge Henderson 
said, page 401 : 

"Twenty of the twenty-one assignments of error challenge 
the accuracy of the court in parts of the charge and the ans- 
wers to die points; the twen^-first relates to the rejection 
of evidence contained in an offer to show that the plaintiff 
had not complied with his agreement with Mrs. Stuber with 
reference to the furnishing of new tires, the adjustment of 
a self-starter, the connectmg of the lighting apparatus and 
other deficiencies and defects stated in the offer. It is suffi- 
cient to sa^ with reference to the last assignment that it covers 
a field of mquiry not raised by the issue. The car either be- 
longed to the plaintiff or to the defendant ; the proceeding was 
designed to determine which was entitled to it. The defend- 
ant having given a property bond and kept the machine could 
not thereby change the issue. The condition of the property 
was therefor not involved. If the plaintiff made promises 
which he had not kept, a different procedure would be neces- 
sary to enforce that obligation." 

If the defendants were allowed to offer evidence of a breach 
of warranty, they would be put in much the same position 
as if they were allowed to claim a set-off. The effect of either 
claim would be that the machine is not as valuable as it was 
represented to be. 

It is well settled in Pennsjrlvania that a set-off cannot be 
pleaded or allowed in an action of replevin to recover per- 
sonal property. National Cash Register Company vs Cochran, 
22 Pa. Sup. Ct. 582 ; Eureka Knitting Company vs Snyder, 36 
Pa. Sup. Ct. 337; Hall Safe Company vs Walenk, 42 Pa. Sup. 
576. 

In Hardy Auto Company vs Posey, 50 Pa. Sup. Ct. 399, it 
is held : 
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''In an action of replevin to recover an automobile leased 
by the legal plaintiff to the defendant, proof of conversations 
in regard to the condition of the machine prior to the execu- 
tion of the lease are inadmissible, if the purpose of the offer is 
to lay ground for a set-off. In Pennsylvania set-off cannot be 
pleaded or allowed in an action of replevin/' 

In this case Judge Orlady said : 

''The alleged conversations in regard to the condition of 
the machine prior to the execution of the lease were properly 
excluded, as the manifest purpose of the offer was to lay 
ground for a set-off for the amount of the repairs which the 
defendant had expended so as to put the machine in good con- 
dition." 

We are, therefore, of the opinion that the offer of the de- 
fendant to show a breach of warranty based upon conversa- 
tions had with the agent of the plaintiffs before the lease was 
entered into, and upon the lease itself, was inadmissible and 
properly rejected. 

For these reasons we hereby overrule the motipn for judg- 
ment no obstante veredicto and also the motion in arrest of 
judgment and for a new trial, and direct judgment to be en- 
tered upon the verdict, upon the payment of the jury fee. 



Commonwealth vs Frank D. Francisco and S. Furcich 
Justice of the Peace— Recognizance— Forfeiture. 

It is not necessary that a recognizance entered into before a justice 
of the peace for the appearance of the defendant for a further hearing 
in a criminal case, should^ be under seal. 

The bail on a recognizance entered into before a justice of the 
peace, for the appearance of a defendant for a further hearing in a 
criminal case, cannot be heard to complain that the case was con- 
tinued for an hour after the time set in the recognizance. 

A recognizance entered into before a justice of the peace, for the 
appearance for further hearing of the defendant in a criminal case, 
cannot be forfeited in the Court of Quarter Sessions. 

The return of a justice of the peace in a criminal case must be 
taken as a verity. 

It is not necessary that a recognizance entered into before a 
justice of the peace in a criminal case be signed by those who are to 
be bound by it. 

Motion for judgment for want of spfHcient affidavit of de- 
fense. C. P. Dauphin County No. 608 September Term 1920. 

Wm. H. Earnest, County Solicitor, for plaintiff. 

O. G. Wickersham, for defendant. 

Wickersham, J., March 14, 1921. 
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March 9, 1920, Mike Savich appeared before Frank A. Stees, 
a justice of the peace, in and for the County of Dauphin, and 
made information that on or about September 15, 1919, Frank 
DiFrancisco did wilfully, unlawfully, and feloniously take, steal 
and carry away from the person of him, the deponent, two 
hundred and seventy dollars * * * *^ The defendant, 
in default of bail, was committed to the borough lock-up for a 
hearing, and afterwards, to wit : March 10, 1920, entered into 
the following recognizance : 

"Commonwealth of Pennsylvania "^ Charge of Larceny 

vs > from Person on oath of 

Frank DiFrancisco ) Mile Savich 

We, Frank DiFrancisco, Defendant, and S. Furcich, Bail, 
of Dauphin County, acknowledge to owe and be indebted to 
the Commonwealth of Pennsylvania, in the sum of Five Hun- 
dred Dollars ($500.00), to be levied of our goods and chattels, 
lands and tenements, upon condition that Frank DiFrancisco, 
said Defendant, be and appear before Frank A. Stees, a Justice 
of the Peace, at his office in Steelton, Pa., on Friday, the 19th 
day of March, A. D. 1920, at 7 o'clock P. M., for a further 
hearing on said charge, and not depart without leave, then 
this recognizance to be void, otherwise to be and remain in 
full force and virtue. 

FRANK DIFRANCISCO 
S. FURCICH 

Taken and acknowledged before me 
this 10th day of March A. D. 1920. 
FRANK A. STEES, 

Justice of the Peace, 
(Seal)" ' 

The justice of the peace made the following return : 
"Now:— March 19th, 1920, Hearing Called. 

Defendant does not appear at 7.00 o'clock the time for his 
appearance and the hearing is continued until 8.00 o'clock the 
same evening and at that time the said Defendant did not 
answer when called by the Justice. 

"S. Furcich, bail of the said Frank DiFrancisco, defendant, 
was then called and asked to bring with him the body of the 
said defendant as he was bound to do on this date or forfeit 
the said recognizance. S. Furcich failed to answer to his 
name when called. 

"Milie Savic — Sworn — Testified that he made the above 
information. The defendant or his bail not appearing when 
called the recognizance is forfeited. 
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"I certify this to be a correct transcript of my docket in 
the above case. 

"Witness my hand and official seal this 19th day of March, 
A. D. 1920. 

FRANK A. STEES, 
Justice of the Peace. 
(Seal) 607." 

which was filed to No. 78 June Sessions, 1920, in the Court 
of Quarter Sessions of Dauphin County. 

A scire facias was issued on this forfeited recognizance to 
which the defendant filed an affidavit of defense; whereupon 
a motion was made by the Commonwealth for judgment for 
want of a sufficient affidavit of defense, and that is the matter 
we now have before us for consideration. The matters of de- 
fense alleged in the affidavit are as follows: 

1. That the recognizance is not under seal and no judgment 
could be legally entered thereon. To this we cannot agree. 
It is not necessary that the recognizance be under seal : Com- 
monwealth vs Emery, 2 Binney's Reports, 431. 

2. That the hearing which the defendant obligated him- 
self to attend was fixed at seven o'clock and was adjourned 
from that hour until an hour later, to wit : eight o'clock P. M. 
of the same day, and that the consent of the defendant, S. Fur- 
cich, was not obtained to such continuance and therefore said 
bail could not have been legally forfeited at the said last men- 
tioned hour. To this we cannot agree as a proposition of law. 
It appears from the record that the defendant did not appear at 
seven o'clock, the time for his appearance, and the hearing 
was conti^iued until eight o'clock the same evening, and at 
that time the defendant did not answer when called by the 
justice. The continuance of the hearing for one hour was 
for the benefit of the defendant and his bail ; the continuance 
was not to another day or for a week, but simply for an hour 
in order to give the defendant, Francisco, further time to ap- 
pear, and to give the deefndant, Furcich, further time to pro- 
duce him. The defendant, Furcich, cannot complain there- 
fore because the justice of the peace gave the other defendant 
for whose appearance he stood bound, a further hour to ap- 
pear. ' 

3. That the records of the Court of Quarter Sessions of 
Dauphin County show no forfeiture of the recognizance by 
the court and therefore no judgment could legally be entered 
upon the sci. fa. aforesaid. How could the Court of Quarter 
Sessions forfeit this recognizance? It was given to secure 
the appearance of the defendant, Francisco, at the hearing 
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to be held by the justice of the peace and not to appear in the 
Court of Quarter Sessions, therefore a forfeiture of the re- 
cognizance in the Court of Quarter Sessions was unnecessary 
and impossible. 

4. That the prosecutor appeared before the justice of the 
peace between the hours of seven and eight o'clock and stated 
that he did not care "to prosecute said prosecution and no tes- 
timony was given whatsoever to sustain said suit, and there- 
upon it became the duty of said magistrate to dismiss the per- 
son, Frank D. Francisco, for whose appearance this defendant 
became security." To this it is only necessary to say that the 
records shows that the prosecutor was sworn and testified; 
we must take the return of the justice of the peace as a verity. 
Furthermore, the defendant, Frank D. Francisco, did not ap- 
pear — ^how could the magistrate dismiss him? 

5. The defendant alleges that the recognizance upon which 
the sci. fa. was issued was filled up after the defendant had 
signed the same and the name and amount and dates inserted 
therein were inserted without the knowledge or consent of the 
dfendant, S. Furcich. It is scarcely necessary to discuss this 
item of defense. It cannot be sustained. It was not necessary 
that the defendant, Frank D. Francisco, and S. Furcich, sign 
the recognizance. 

"A recognizance is a debt of record entered into before 
some court, judge, or magistrate, having authority to take 
the same. By the act for establishing judicature passed in 
the year 1722, justices of the peace in or out of sessions are 
authorized to take all manner of recognizances and obliga- 
tions which any justice of the peace of Great Britain may 
do. * * * The manner of taking a recognizance is that 
the magistrate repeats the recognizance and obligation into 
which they are to enter and the condition of it at large, and 
asks them if they are content. He makes a short memor- 
andum but it is not necessary that they should sig^, although 
a custom has lately taken place in this city for the recognizors 
to sign their names. From this short minute the magistrate 
may afterwards draw up the recognizance in full form and cer- 
tify it to the court. This is the most regular and proper way 
of proceeding but the general and almost the universal prac- 
tice is to certify either the original or a copy of the short mem- 
orandum." Per Tilghman, C. J., Commonwealth vs Emery, 
supra. 

6. The defendant further says that he had no knowledge 
whatever that the said Frank D. Francisco was to appear in 
the office of the justice of the peace at eight o'clock on March 
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19, 1920, and was under no legal obligation to produce the 
body of the said Frank D. Francisco at eight o'clock on that 
date. To state this question is to answer it. It appears that 
the justice of the peace called this case for a hearing at seven 
o'clock and that the defendant did not appear, nor did he ap- 
pear at eight o'clock, nor was S. Furcich, the defendant in 
these proceedings, present at eight o'clock ; it does not appear 
whether he was present at the justice's office at seven o'clock, 
but the defendant, Francisco, was not present; had he been 
present, as he was required to be under his recognizance, the 
case would have been heard and the defendant, Furcich, re- 
leased from his recognizance. 

In Fox, Administrator vs Commonwealth, 81* Pa., 511, it 
was said in a per curiam opinion : 

*The entry of the forfeiture of the recognizance stands for 
proof of all the steps necessary to complete the forfeiture. 
Hence we must take it for verity that the defendant and his 
bail were duly called and did not appear or answer. In courts 
of justice omnia praesumuntur rite esse acta." 

We do not think anything has been alleged in the affidavit 
of defense which would show or tend to show that the de- 
fendant really has any defense to this action which he would 
be permitted to show in court and therefore judgment is en- 
tered in favor of the Commonwealth and against the defendant 
for the amount of the recognizance for want of a sufficient 
affidavit of defense. 



David J. Kline vs Harrisburg Railways Company 
David Levin vs Harrisburg Railways Company 

Negligence— Street Railwairs. 

The duty, of one about to cross a street railway, to look for an 
approaching^ car is an absolute duty, and failure to do so is negrligence 
per se. This duty is not performed by looking when first entering 
on the street, but continues until the track is reached. 

Motion for judgment non obstante veredicto. C. P. Dauphin 
County Nos. 528 and 529 June Term 1918. 

Joel Qaster and O. G. Wickersham, for plaintiff. 

Chas. L. Bailey, Jr., for defendant. 

Wickersham, J., March 14, 1921. 

These two cases were tried together by agreement of coun- 
sel, which resulted in a verdict in favor of the plaintiffs, where- 
upon the defendant filed a motion for judgment in favor of the 
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defendant n. o. v. in each case, and the controversy now comes 
before the court for final disposition. 

It appears from the evidence that the plaintiff , David Le- 
vin, on the 26th day of March, 1918, about twelve o'clock noon, 
went with the plaintiff, David Kline, in the automobile driven 
by the latter named plaintiff, up Front Street to Forster Street 
in the City of Harrisburg, and over Forster Street to Third 
Street to the point where the accident occurred which resulted 
in injury to tne plaintiffs, for which they claim damages from 
the defendant. When the plaintiffs reached the building line 
of Forster Street the plaintiff Kline stopped his car to see 
if any street cars were passing. The plaintiff Levin testified 
that they stopped at a point fifteen or twenty feet from the 
tracks of the defendant company. He saw a street car coming 
about a block away, that is a block north of Forster Street, 
and coming down Third Street. He testified : 

'The car started from Boas Street and Mr. Kline started 
to go over the tracks and before I knowed it they picked him 
up from the middle of the street and that is all I know after- 
wards." 

On cross-examination Mr. Levin said: 

"Q. Did you look as soon as you were at the house line? 

A. Yes sir. 

Q. What did you do then ? 

A. I looked and saw the car coming. It had started up 
at Third and Boas Streets. We had plenty of time to get 
over the tracks. 

Q. By the Court: And you say that you stopped about 
fifteen feet away from the tracks? 

A. Yes sir. I looked around and I seen it and Mr. Kline 
seen it when it started off at Boas Street. Plenty of time to 
get over and was about fifteen or twenty feet away at that 
time. 

Q. And did not look again? 

A. We looked and seen the car first when on the corner 
of Third and Boas Streets. 

Q. You were fifteen or twenty feet away but then you did 
not look again? 

A. What for? We looked once and we seen the car when 
it started at Boas Street. We had saw it once. 

3(t 4c 4c 3(C 3(t 

Q. Well, you were fifteen or twenty feet away and you 
thought you had time enough and you did not bother about 
the car any more and went ahead? You did not bother it? 

A. We had plenty of time to go over. 
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Q. You did not bother any more about it and went across 
without looking again ? 

A. Yes sir. When we are in the middle of the track it is 
too late afterwards. 

Q. You saw the car coming when you were fifteen or 
twenty feet away and you did not know anything until the 
car struck you ? 

A. No sir, they picked me up, I did not know. 

Q. And you knew nothing after that until the car struck 
you? 

A. Until they picked me up from the ground. 

Q. You saw the car? 

A. Yes. 

Q. From Boas Street? 

A. Yes sir. 

Q. And you had plenty of time to go across? 

A. Yes sir, plenty of time. 

^^ ^^ ^^ ^r ^^ 

Q. You did not see the car coming then when you were 
struck? 

A. We went over with the first wheels and afterwards I 
knew and that's all. 

Q. Were you talking to Mr. Kline? 

A. Yes sir, I was sitting beside him. 

Q. What were you looking at or talking about? 

A. The street car. I said the street car is coming. 

Q. And that is when you first saw it and you did not see 
it afterwards? 

A. No sir. 

Q. And do you know now how fast the street car was com- 
ing? 

A. Street car? 

Q. Yes sir. Notice how fast or what speed it was coming 
at? 

A. Pretty fast. I saw them push the car away, I knew it 
was running pretty fast. I seen it when we started to go 
across the tracks and when it left Boas Street." 

The plaintiff, David Kline, testified as follows: 

"Q. Do you recall what happened on the 26th day of 
March, 1918? 

A. I was driving up Front Street along the river until we 
came to Forster Street and then we come up Forster Street 
and wanted to go across Third Street and I always drive pretty 
careful, I am accustomed to driving, and I came up almost 
with the line of the houses and I looked around to see if there 
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w^s anything in the way or if there was an automobile on the 
right hand goins^ up Third Street and when it passed and then 
I seen on the leu hand side of it going further up Third Street 
and I noticed a street car. 

Q. How close to the tracks were you then? 

A. Well it must have been about twenty feet in my judg- 
ment, but I have not measured it. 

Q. How close to the tracks were you when you saw the 
street car? 

A. I was close enough so that I could see a distance away 
far up or down. 

Q. Could you tell about how many feet? 

A. Twenty feet. I would say in my judgment the street 
car was all of a half a block away from me or better. There 
was no other team or automobile in the way and it seemed 
to me that it was far enough to cross and the street car crushed 
right into us. 

Q. What part of the automobile was struck? 

A. Mr. Wickersham, I cannot tell you. It happened and 
after we were struck I did not know anything. I did not know 
what had become of me until I landed in the hospital. 

Q. Did you know anything about the rate of speed which 
you discovered afterwards the car was travelling? 

A. The street car? No sir, I could not say. There are 
witnesses here who were on the street car. I really do not 
have any witnesses here because I was not out of the house 
for a number of weeks or almost months and Mr. Levin was 
out and he gave me the witnesses.'' 

On cross-examination Mr. Kline said : 

Q. And you say you stopped? 

A. I had stopped my car to look out for the traffic. 

Q. You just slowed dovni or did you stop? 

A. My machine was in low gear. 

Q. And you came to a standstill just about twenty feet 
away from the track ? And the house line is about twenty feet 
away? 

A. Well just about the house line. 

Q. And the car was half way up the block? 

A. Yes sir. 

Q. And then having stopped and seen the car there, you 
crossed the track? 

A. I was going to cross the track. 

Q. Was your car in high gear or low gear? 

A. Low gear, I could not start it in high gear. 

Q, And you did not want to take the time to start the car? 
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A. You have to. start on low with the car in this way at 
any time. You have to go at least a couple of rods to get 
the engine working in high gear. 

Q. And you were in low gear? 

A. Yes sir, in low gear? 

Q. And you crossed the track that way? 

A. I was getting the right of way. 
« « « « « 

By the Court : Where were you at the time that you were 
looking and saw that there vvras no chance of getting out? 

A. Why, we was on the trolley track." 

Nathan Harris, a witness called by the plaintiffs, was stand- 
ing at the comer of Forster and Third Streets when the acci- 
dent occurred. He testified, in answer to the question : 

"Q. When did you see the motor car, that is, the auto- 
mobile ? 

A. The time just before it was struck a couple of minutes. 
He slowed down before he went over and stopped on the 
west side before Third Street and then started to go across 
and before I knew anything the street car was on him and 
struck him and knocked him clear down in front of Bell's 
paint shop. I run over and helped to get Mr. Levin out." 

The witness, Ross Green, testified: 

"Q. Was the automobile smashed up? 

A. It was smashed up and the front wheel was smashed 
up. It looked to me as though the street car come on and he 
could not make it and he wanted to turn down Third Street 
and avoid the accident. 

Q. What part of the automobile was struck by the car? 

A. Front part by the driver's seat." 

The above quotations constitute the relevant parts of the 
plaintiff's testimony showing how the accident occurred. 
Neither of the plaintiff's knew what part of the automobile 
was struck by the street car and the only witness for the plaint- 
iffs who seemed to be lucid in his testimony in this regard was 
Ross Green, who testified that the plaintiffs seemed to have 
made an effort to turn down Third Street in order to avoid a 
collision and that the street car hit the automobile near the 
driver's seat and smashed the front wheel. It also appears 
very clearly from the the testimony that neither of the filaint- 
iffs paid any attention to the street car after they first saw it ; 
the plaintiff Levin stating that it was near Boas Street and 
the plaintiff Kline stating that it was half a block away. At 
that time the plaintiffs were fifteen or twenty feet away 
from the track of the defendant company at the building line 
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of Third Street at the corner of Forster Street, and, with the 
knowledge that a street car was approaching, and, as the wit- 
ness testified, approaching pretty fast, they attempted to go 
over and were struck almost immediately after they entered 
upon the tracks of the street railway, the point of collision be- 
ing the front wheel near the driver's seat. 

Under such circumstances, were the plaintiffs entitled to 
recover? The learned trial judge seemed to be in doubt, as 
he reserved, in each case, the point requested by the defendant, 
to wit : 

"Under all the evidence in the case, the verdict must be for 
the defendant. 

Answer : To that we say this point is refused for the present 
but is reserved for further consideration." 

We think the motion for judgment is in favor of the defend- 
ant, notwithstanding the verdict in these cases, must prevail. 
It is a well-established principle of law that on an application 
for judgment for the defendant, non obstante veredicto, the 
testimony should not only be read in the light most advan- 
tageous to the plaintiff, all conflicts therein being resolved in 
his favor, but he must be given the benefit of every fact, and 
inference of fact, which may reasonably be deduced from the 
evidence: Bowser vs Citizens Light, Heat & Power Co., 267 
Pa. 483. 

Giving, therefore, to the plaintiffs, all the benefits to which 
they are entitled, under the law, it appears from their own tes- 
timony that, having observed the car of the defendant company 
approaching them when the plaintiffs were fifteen or twenty 
feet from the track, yet they drove upon the track of the de- 
fendant company without again looking to observe how fast 
the car was approaching or how far away it was at the time 
they attempted to cross the tracks. It does not appear that 
either plaintiff ever paid any further attention to the car after 
it was first observed by them at the building line at Forster and 
Third Streets. It also appears pretty clearly from the evidence 
that the automobile driven by the plaintiff was struck upon 
the front wheel at or near the driver's seat immediately after 
it had entered upon the tracks of the defendant company. Had 
the plaintiffs observed the rule of law so well-established in 
Pennsylvania, and had they looked for the approaching car 
immediately before entering upon the tracks of defendant com- 
pany, this accident might not have occurred. The rule is in- 
flexible that one approaching a street railway must look for 
an approaching car immediately before walking or driving on 
the track: Moses vs Northwestern Pennsylvania Railway Co., 
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258 Pa. 527; Griffith vs Philadelphia R. T. Co., 267 Pa. 81-84; 
and cases therein cited ; Smith vs BuflFalo and Lake Erie Trac- 
tion Co., 74 Pa. Superior Court, 460. It was their failure to 
observe this very reasonable and well-established rule of law 
that occasioned the damage about which the plaintiffs now 
make complaint. Had they looked just before entering upon 
the tracks of the defendant company they must have observed 
that the street car was very close to them, otherwise the col- 
lision could not have occurred almost immediately after the 
automobile entered upon the tracks — for we again direct at- 
tention to the fact that the street car struck the automobile 
at the front -^heel near the driver's seat. 

The plaintiffs attempted to justify the said very apparent 
neglect on their part to perform a legal duty by referring to 
the opinion of Mr. Justice Walling, contained in Smith vs 
Philadelphia & West Chester Traction Co., 263 Pa. 511, in 
which that learned justice says: 

'*We cannot assume that one who had taken such precaution 
would at once cease to use her sense of sight and hearing. Her 
failure to state expressly that she continued to look and listen 
does not prove the contrary and the burden there is upon 
the defendant." 

Unfortunately for them, however, the presumption referred 
to by Mr. Justice Walling in the above cited opinion cannot 
enure to their benefit, for the reason that the plaintiff, Levin, 
testified that he looked once and suggested there was no oc- 
casion to look again, and that he did not bother about the 
street car even though he saw it approaching when he was 
at the building line fifteen or twenty feet from the tracks, and 
the other plaintiff, Kline, testified that he saw the street car 
approaching, thought he could get the right of way, and drove 
upon the track and was immediately struck. How then can 
a presumption that they continued to look, after stopping at 
the building line of Third Street, avail the plaintiffs vv^hen 
they expressly testify that they did not so continue to look? 

Plaintiffs have also referred us to a number of cases which 
they contend are favorable to and in support of their con- 
tention that they were not gnilty of contributory negligence 
under all the circumstances, and which we will now proceed 
to examine and consider: 

In Nave vs Philadelphia Rapid Transit Co., 71 Pa. Superior 
Court, 207, the plaintiff testified that he saw the car coming 
about two hundred feet away and knowing of an ordinance 
which required it to stop at the intersection of the street, 
and expecting the motorman to either stop his car at that 
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point or have it under control : Held, the court could not say 
as a matter of law that, with the trolley car approaching two 
hundred feet distant from the crossing, it was not reason- 
ably safe for the truck driver to attempt to cross, and the 
case was submitted to the jury. It was not attempted to 
show in the cases at bar that any ordinance of the City of 
Harrisburg required street cars to stop at the crossing, and 
therefore this case cannot be cited as a ruUng authority in 
the matter we now have under consideration. 

In Armstrong vs Conestoga Traction Co., 72 Pa. Sup. Court 
160, the evidence showed, or tended to show, that the plaint- 
iflF stopped before crossing the track of defendant company; 
that an unobstructed view could be obtained of the tracks 
for four hundred feet, and that when the horse and wagon 
were on the tracks the car of the defendant was one hundred 
and seventy-five feet to two hundred feet away, and approach- 
ing at the rate of twelve to fifteen miles an hour; that the 
plaintiff heard no signal and that the wagon was struck with 
such force that it was dragged about thirty feet. It appeared 
from the evidence in this case, however, that the plaintiff 
stopped to look "before crossing the tracks" and that "when 
the horse and wagon were on the tracks the car of the dcr 
fendant was one hundred and seventy-five to two hundred 
feet away." No such facts favorable to the plaintiffs exist in 
the case at bar. 

In Ralston vs Traction Co., 13 Pa. Superior Court, 412, the 
plaintiff was about to cross the trolley track at a crossing, 
observed a car approaching at a distance of three hundred 
and thirty feet, and continued his progress with his horse at 
a walk, * * *; the motorman had not his hands on the 
brake as was seen and testified to by the plaintiff. This de- 
cision can have no application to the case at bar because 
there is no similarity in the controlling facts. The plaintiffs 
offered no evidence in the case at bar to show how far away 
the street car was when the plaintiffs first saw it. The plaint- 
iff, Levin, testified it was at Boas Street while the plaintiff 
Kline testified — and he looked at the same time as the plaintiff 
Levin — that it was at least half a block away ; but no witness 
has testified or attempted to testify how far away the car was, 
in feet. It would have been perfectly easy for the plaintiffs 
to have shown how many feet away the street car was when 
they first saw it, but they preferred to allow the jury to guess. 
In view of the fact that the street car struck the plaintiff's 
automobile almost immediately after it entered upon the 
tracks of defendant company, we cannot see how the last 
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named case can have anv controlling weight in aiding us to 
reach a conclusion that the plaintiffs were not guilty of gross 
contributory negligence. 

In Callahan vs Philadelphia Traction Co., 184 Pa. 425, it 
appeared clearly from the evidence that the street car was 
driven at a very reckless rate of speed ; that when the plaintiff 
saw the car approaching, and that it was very near, he 
turned his horses to one side and attempted to avoid the ac- 
cident but because of the unusual speed of the street car it 
struck the horse and wagon of the plaintiff causing the in- 
jury about which complaint was made. There is no evidence 
in the cases at bar that the street car was driven at a reck- 
less rate of speed. One or two of the witnesses testified it 
was going pretty fast but this it not sufficient evidence of 
negligence or reckless driving. 

"An allegation of the excessive speed of the car is not sus- 
tained by the statement of a witness that it was going pretty 
fast or other like expressions, or that the car ran eighty-seven 
feet after the accident : "Moses vs Northwestern Railway Co., 
258 Pa. 537. 

In Woelfel vs Federal Street & Pleasant Valley Passenger 
Railway Co., 183 Pa. 213, and in Gress vs Railway Co., 14 
Pa. Superior Court, page 87, the facts are so dissimilar to 
those proven in the cases at bar that they can have no control- 
ling influence in aiding us to reach a conclusion. 

In Smathers vs Rttsburgh & Butler Street Railway Co., 226 
Pa. 213, a husband and wife were driving in a buggy approach- 
ing a crossing, the husband keeping a look-out in one direction 
and the wife in another. Botii continued to look until the 
head of the horse was at the edge of the track when the hus- 
band for the first time saw a trolley car rapidly approaching 
over an elevation in the street. The car was running at an 
excessive rate of speed. The deceased immediately turned 
the head of his horse and attempted to drive along the side of 
the track. Neither the horse or the buggy were actually on 
the track but the front wheel of the buggy was close enough 
to be caught by the overhang of the car. There was also in 
this case the question of an obstruction obscuring a clear 
view of the approaching car. In writing the opinion of this 
case it was said by Mr. Justice Elkin, on page 216: 

"What the driver of a team is required to do after looking 
depends upon what he sees when he looks. Whether he failed 
to perform his duty under the circumstances is sometimes a 
question of law for the court and sometimes of fact for the 
jury. If when he looks he sees a car so near as to make the 
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attempt to cross dangerous, and notwithstanding he attempts 
the crossing and a collision results, he is so clearly guilty of 
contributory negligence that the court should say so as a 
matter of law. He can take no close chance except at his 
peril." 

This finding of the court is particularly applicable to the 
case at bar inasmuch as it clearly appears that if the plaintiffs 
had looked for the car just before going on the track they 
could have seen it and might easily have avoided a collision 
and the injury which resulted therefrom. 

In Oster vs Schuylkill Traction Co., 195 Pa, 320, and in 
Thompson vs United Traction Co., 193 Pa. 555, it appeared 
in the first case that a child six years and eleven months old, 
whom the motorman testified he saw fifty or sixty yeards away 
where he was playing with some other children, ran across 
the track in front of the car and was injured ; and in the second 
case a boy ten years old attempted to cross a street in full 
view of the motorman. It also appeared in the first cited 
case that the children were playing near a school house and 
that the motorman knew the school house was there. The 
court held in each case that these circumstances imposed 
upon him the duty of at once getting his car under special 
control. 

In Smyth vs Philadelphia & West Chester Traction Co., 
263 Pa. 511, it appeared the plaintiff approached a grade cross- 
ing of defendant's railway on a foggy night ; that before cross- 
ing the rear track she stopped, looked and listened ; that after 
she cleared the second track she was struck by the overhang 
of an electric car ; that there was a curve at the point, so that 
the headlight of the car did not light up the track far in ad- 
vance; that there were no gates, bell, or watchman at the 
crossing and that the car was running at the rate of about 
fifteen miles an hour and no signal or warning was given of 
its approach. It needs no argument to distinguish this case 
from the cases at bar; the plaintiff did not see the car on ac- 
count of the conditions above stated, whereas in the case at 
bar plaintiffs saw the car approaching and knew Ihat it was 
coming their way. 

In Spahr vs York Railways Co., 50 Pa. Superior Court Re- 
ports, page 602, particularly relied upon by the plaintiffs, it 
appeared that the cars of the defendant company were fifty- 
two feet long and weighed forty-one tons and were intended 
to be propelled at a high rate of speed, and that the car was 
going so fast that after striking the team of the plaintiff and 
killing the horses and separating them from the wagon, the 
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car proceeded two hundred and sixty feet. It also appeared 
that the plaintiff testified he did make the stop and did not 
see the car, and a number of witnesses testified that the car 
was running at an^ unusually high rate of speed. This case 
is also clearly distinguishable from the ones at bar as it ap- 
peared from the testimony of the plaintiff that he looked but 
did not see the car approaching. 

Our attention is also directed to the testimony of one wit- 
ness that the motorman said to him he could not stop his car 
because the brakes were out of order; but inasmuch as the 
plaintiffs did not allege defective brakes in their statements 
of claim, but only that the street car was driven in a rapid 
and reckless manner, such testimony was only interjected and 
would have been rejected by the court upon request of coun- 
sel. 

We think this case must be controlled by Moser vs Union 
Traction Co., 205 Pa. 481, wherein it is held: 

"The duty to look for an approaching street car is an ab- 
solute duty and failure to do so is negligence per se. This 
duty is not performed by looking when first entering on the 
street, but continues until the track is reached." 

For the reasons expressed in the last cited case and others 
cited in the early part of this opinion, we are convinced that 
the petition of the defendant requesting that judgment be en- 
tered in favor of the defendant in each of the above cases, 
notwithstanding the verdict, must prevail, and it is so ordered. 
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Coal Company. 

Contracts^— Constructioik — Questions for the court and for the jury. 

Where there is no ambiguity in a deed or agreement its construc- 
tion is for the court: and it is only in case of doubt that the con- 
struction of the parties can be resorted to. 

If a contract is indefinite and ambiguous, the construction placed 
upon it by the parties themselves is to be considered; and to this end 
it may be shown by the declarations of either party that what such 
party understood at the time of its execution to be the scope and 
purpose of the contract is at variance with the construction that such 
party seeks to establish when the matter becomes the subject of 
subsequent litigation. 

Agency and the scope of the power of an agent are questions for 
the court, where the authority is created by an instrument in writing; 
but where such a contract is to be implied from the conduct of the 
parties or where the agency is to be established by witnesses the 
tact and scope of the agency are for the jury. 

Whether the defendant in this case was an independent broker or 
jobber, buying coal from the mines and selling it to its customers, or 
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whether it was an agent of the plaintiff company were questions for 
the jury. 

Motion for a new trial and for judgment non obstante vere- 
dicto, C. P. Dauphin County, No. 167, March Term, 1916. 

Beidleman & Hull, B. M. Clark and Heath Clark, for 
plaintiff. 

C. L. Bailey, Jr., and W. J. Wilcox, for defendant. 

Wickersham, J., March 21, 1921. 

The pleadings in this case disclose four issues which were 
presented to the court and jury for their determination, to wit: 

1. Was the defendant indebted to the plaintiff for the 
amount set forth in plaintiff's statement to recover which this 
suit was brought? 

2. Was the defendant company acting as agent for the 
plaintiff company in making the contract with the Lehigh 
Coke Company, in evidence in this suit, and known in this 
proceeding as Exhibit No. 1 ? 

3. Was the defendant entitled to claim, as a set-off to plain- 
tiff's demand, the difference between the cost to the plaintiff 
of mining the coal to be mined and shipped under the con- 
tract in evidence, and the amount actually received for that 
coal by the plaintiff from the Bethlehem Steel Company, suc- 
cessor to the Lehigh Coke Company, under the government 
regulation of the price of coal established by the national 
fuel administrator? 

4. Was the defendant entitled to a further set-off to plain- 
tiff's demand of its commission or profit upcm the shortage 
shown bv the evidence of 571,445 tons of coal not mined and 
sfhipped by the plaintiff under this contract for reasons shown 
in plaintiff's rebutting testimony, and which sum constituted 
the deficiency between the amount which the plaintiff com- 
pany contracted to mine and ship to the Lehigh Coke Com- 
pany — afterwards the Bethlehem Steel Company — and the 
number of tons of coal actually mined and shipped thereunder? 

It appeared from the evidence, documentary and otherwise 
that this action was founded upon alleged non-performance of 
a contract made and entered into between the defendant com- 
pany, and the Lehigh Coke Company, which was submitted 
to and accepted by the plaintiff company, to wit : the Rochester 
& Pittsburgh Coal and Iron Company. Under the terms of 
this contract the plaintiff company was to mine and ship to 
the Lehigh Coke Company, afterwards the Bethlehem Steel 
Company, a certain amount of coal each year covering a period 
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of five years from the acceptance of said contract by the plain- 
tiff company. 

It was the custom* of the plaintiff company to mine the coal 
and ship it to the Lehigh Coke Company, afterwardsr the 
Bethlehem Steel Company. Bills for coal so mined and ship- 
ped were submitted by the plaintiff company to the defendant 
company. The defendant company collected said sums from 
month to month from the Lehigh Coke Company, afterwards 
from the Bethlehem Steel Company, its successor, and remit- 
ted to the plaintiff company after deducting a profit or commis- 
sion of 10 cents per ton. This practice was continued with 
more or less regularity and with such modifications which 
the exigencies of the times made necessary until the defendant 
collected the amount due for coal mined and shipped by the 
plaintiff to the Bethlehem Steel Company during the month of 
November, 1918. After deducting its profit from the amount 
so collected, there appeared to be due to the plaintiff the sum 
of $76,469.42. 

The defendant conceded that it had collected this amount 
but offered evidence in support of its counter claim tending 
to show — First : That it was entitled to claim as its profit the 
difference between the actual cost of mining coal at the plain- 
tiff's mines, and the amount received by the plaintiff under the 
price fixed by the government fuel administrator; and. Second : 
To show that the plaintiff did not make a fair and equitable 
distribution of its coal, and that there was a shontage of in 
the neighborhood of 571,445 tons upon which the defendant 
was also entitled to set off its commission against the claim of 
the plaintff. 

The plaintiff on its part offered evidence including volumin- 
ous exhibits in excuse and extenuation of its failure to mine 
and ship all the coal it was required to mine and ship under 
this contract, entering very carefully into an exact computa- 
tion to demonstrate that it had made a fair and equitable dis- 
tribution of the coal it was able to mine to its customers in- 
cluding the Bethlehem Steel Company, with a very full and 
careful and complete explanation of any failure about which 
the defendant made complaint ; so that there appeared to be a 
claim on the part of the plaintiff for the sum of money above 
mentioned ; the counter claim on the part of the defendant for 
suth damages as it contended it was entitled to under the 
contract, and the reply of the plaintiff in extenuation of this 
demand of the counter claim. 

The main issue therefore was whether the defendant was 
indebted to the plaintiff for the amount for which suit was 
brought, and this matter was carefully submitted to the jury 
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after the plaintiff and defendant each had had a full and fair 
opportunity to present their evidence on the one side and on 
the other. The trial resulted in a verdict for the plaintiff, by 
which, we think, substantial justice was done. An examina- 
tion of the record shows that it is free from any exception 
either on the part of the plaintiff or defendant to any material 
matter raised by the issues being tried ; and if a new trial were 
granted in this case it would simply result in hearing the same 
evidence given by the same witnesses upon the same issues 
as at the first trial. 

The defendant has filed a motion for judgment in its favor 
upon the whole record notwithstanding the verdict; and also 
a motion for a new trial alleging eighteen reasons therefor. 
MOTION FOR JUDGMENT N. O. V. 

The motion for judgment n. o. v. is based upon the court's 
answers to the third and fifth points of the defendant, to wit : 

"Third : The court is, therefore, bound to instruct the jury 
as a matter of law that no agency existed and that there can 
be no recovery by the plaintiff as principal, from the defendant, 
as agent, in the present action." 

This point was refused by the court. 

"Fifth : As to the plaintiff's claim, therefore, the verdict of 
the jury must be for the defendant." To which the court 
answered : 

"That is reserved." 

It was contended at the trial by counsel for defendant and 
again argued with great earnestness at the hearing of the 
above motion for judgment n. o. v. that the contract between 
the plaintiff and the defendant was in writing and «that it was 
the duty of the court to construe it by holding that the de- 
fendant was an independent contractor or jobber in the busi- 
ness of buying and selling coal, and that said corporation was 
in no way or in no respect the agent of the plaintiff com- 
pany. In support of this contention counsel have directed our 
attention to Atchison vs United Presbyterian Board of Pub- 
lication, 266 Pa. 47, which holds that it is only in case of doubt 
that the parties' own construction of the contract can be re- 
sorted to; also to Commercial Credit Co. vs Girard National 
Bank, 246 Pa. page 88, as authority for the principle that 
there is no magic in the word "agency," because they (the 
parties) suppose that their relationship is that of principal and 
agent, when in point of law it is not. If the contract in its 
terms really constitutes one of the parties a purchaser from 
the other, the use of the words implying that such purchaser 
was an agent does not change the relationship. Also to Com- 
monwealth vs Thome, Neal & Co., 264 Pa. 409, which defines 
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a vendor within the meaning of the mercantile tax act of May 
2, 1899, P. L. 184, as one who buys to sell ; and Singer Mfg. 
Co. vs Christian, 211 Pa. 534, announcing a legal doctrine as 
old as the commonwealth itself that agency and the scope of 
the power of an agent are questions for the court where the 
authority is created by an instrument in writing; but where 
such a contract is to be implied from the conduct of the par- 
ties, or where the agency is to be established by witnesses, the 
fact and scope of the agency are for the jury. There can be 
no doubt about the principles enunciated in the several de- 
cisions and some others referred to in the defendant's brief 
in support of its contention; but they fail to enlighten the 
court and can have no controlling influence in the disposition 
of the case at bar because the facts are in no way similar to 
those mentioned in the several authorities above quoted, and 
upon which facts the decisions are based. If the facts in the 
case now before us for consideration were in any way similar, 
we would, of course, feel bound by the undoubted authority 
expressed by the Supreme Court in the cases above quoted; 
but after a thorough, careful, and rather lengthy trial, we were 
convinced that the questions raised by the issues in this case, 
to wit: whether the defendant company was an independent 
broker or jobber buying coal from the mines and selling it to 
its customers, or whether it was really an agent of the plaintiff 
company, had to be submitted to the jury for its determination. 

Where there is no ambiguity in a deed or agreement its 
construction is for the court; and it is only in case of doubt 
that the parties' own construction of the contract can be re- 
sorted to: Lenox Coal Co. vs Duncan Spangler Coal Co., 265 
Pa. 572; Atchison vs United Presbyterian Board of Publica- 
tion, supra. 

Mr. Chief Justice Brown, in Fisher vs Ronemus, et al., 267 
Pa. page 325-330, says: 

"Courts will, if they can, give to the contracts of parties the 
exact effect which the parties themselves g^ve to them and 
interpret them just as they interpreted them (Connery vs 
Brooke, 73 Pa. 84; Creveling vs Wood, 93 Pa. 152, 158; Ring- 
rose vs Ring^ose, 170 Pa. 593; Wright vs Monongahela Nat. 
Gas Co., 2 Pa. Superior Ct., 219) ; nor will they 'assume to 
understand the interests of contracting parties better than the 
parties themselves*: Phillips vs Blatchford, 137 Mass. 510^': 
Kendall vs Glapperthal Co., 202 Pa. 596. "Where the parties 
have interpreted the contract themselves and acted upon such 
interpretation, the court will regard it as the proper one and 
enforce it accordingly. 'When a contract is capable of two 
different interpretations,* says Agnew J., in Gass's App., 73 
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Pa. 39, 48, 'that which the parties themselves have always put 
upon it, and acted upon, especially as here for a long series 
of years, a court will follow, because it is the true intent and 
meaning of the parties which are to be sought for in the lan- 
guage they use.' Courts will, if they can, give to the con- 
tracts of parties the exact effect which the parties themselves 
gave to them, and interpret them just as they interpreted them : 
Gillespie vs Iseman, 210 Pa. 1. When the court is asked to 
say what the parties meant or intended by their contract, it 
is entirely safe to point to their own construction of it, as 
evidenced by their course of dealing under it : People's Natural 
Gas Co. vs Braddock Wire Co., 155 Pa. 22, 25; McMillin vs 
Titus, 222 Pa. 500." 

It is conceded that the contract in controversy consists of 
three papers marked respectively Exhibits 1, 2 and 3. 

It appears from the correspondence that the Lehigh Coke 
Company desired to purchase some coal of a certain quality 
and entered into correspondence, having that purpose in view, 
with the president of the defendant company, as early as Sep- 
tember 17, 1915— see Exhibit No. 5. Walter P. Maguire, 
president of defendant company, wrote to the Lehigh Coke 
Company in which he says : "We are authorized by our prin- 
cipals to offer you, subject to coal being satisfactory * *." 
The defendant then proceeds to mention a supply of coal which 
can be furnished from the mines of the plaintiff company and 
after the date of the execution of this contract exhibits were 
offered in evidence — Nos. 4 to 24 — in which Mr. Maguire, presi- 
dent of the defendant company, refers uniformly to the plain- 
tiff as "our principal" or words to that effect. 

Now, with regard to the contract itself, is its interpretation 
free from doubt and have the plaintiff and defendant placed 
their own interpretation upon its meaning and upon the rela- 
tionship of the parties thereto? For if the contract is indefinite 
or ambiguous the construction placed upon it by the parties 
themselves is to be considered and to this end it may be shown 
by declarations of either party that what such party under- 
stood at the time of its execution to be the scope and purpose 
of the contract is at variance with the construction that such 
party seeks to establish when the matter becomes the subject 
of subsequent litigation : Bubb vs Parker & Edwards Oil Co., 
252 Pa. 26. 

It does not appear to have occurred to this defendant to set 
up the claim that he was not acting as agent but was acting 
as a principal in the making of the contract in question until 
he had collected the November 1918, installment from the 
Bethlehem Steel Company. If he had conceived the idea that 
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he was a principal and not an agent it is hard to understand 
why he did not claim all of the profits resulting from the 
difference betwen the cost of mining coal and the government 
price fixed from time to time during the year 1918 ; or why he 
made the settlement with the plaintiff company for one hun- 
dred and eighty-one thousand odd dollars September 21, 1918, 
at which time the only controversy was : who should pay de- 
fendant's commission of 10 cents a ton, the plaintiff or the 
Bethlehem Steel Company ; or why he did not insist upon the 
profit of seventy-two odd cents per ton for the September and 
October collections from the Bethlehem Steel Company. 

Was the contract in litigation really the contract of the 
defendant company? Who prepared it? It appeared from 
the evidence — ^in fact it was not denied — ^that this contract 
was prepared by representatives of the Lehigh Coke Company 
and the plaintiff company. Mr. Magiiire testified that all he 
had to do with the contract was to sign it and that he sup- 
posed it was prepared by Mr. Watt, with whom he divided 
his commission, and Mr. Eaton, the vice-president of the plain- 
tiff company ; that he had talked to Mr. Robinson, the presi- 
dent of the plaintiff company, about it but that he had nothing 
to do with the preparation of the contract itself, while Mr. 
Clark, the vice-president and General Counsel of plaintiff com- 
pany, prepared several of the very important paragraphs con- 
tained therein. After it was prepared Mr. Maguire, the presi- 
dent of defendant company, sent two copies of the contract 
which had been executed by the Lehigh Coke Company and by 
the Makoma Coal Company, to Mr. Eaton, the vice-president 
of plaintiff company, accompanied by a letter marked Exhibit 
No. 2. What did Mr. Maguire mean when he said in said 
letter: "If you will attach one of these contracts to a letter 
stating that same is in accordance with your wishes we will 
very- much appreciate it. * * * I have every reason to 
believe that this will be a very satisfactory arrangement for 
your company."? 

Why did Mr. Maguire desire the acceptance of the plaintiff 
company to the contract which he now claims was his own 
separate contract with the Lehigh Coke Company? These 
were questions not free from doubt and which, when explained 
by the witnesses, tended, with other correspondence and evi- 
dence, to enlighten the court and jury with respect to the in-, 
terpretation which the plaintiff and defendant themselves 
placed upon this contract. 

Mr. Eaton, after examining the contract, returned it to Mr. 
Maguire, accompanied by letter marked Exhibit No. 3, in which 
he says among other things : 
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"We accept this contract and undertsand that we shall ship 
this coal to the Lehigh Coke Company, South Bethlehem, Pa., 
for your account and subject to all the terms and conditions 
of your contract with the Lehigh Coke Company with the ex- 
ception of the price. We are to charge you $1.20 per gross ton 
for the coal at the mine subject to the various provisions as 
to the change of cost of production as contained in the con- 
tract between the Makoma Coal Company and the Lehigh Coke 
Company. In other words, it is understood that you in exe- 
cuting this contract with the Lehigh Coke Company, will take 
from us any coal ordered by the Lehigh Coke Company under 
this contract." 

What did Mr. Eaton mean by the term: "We accept this 
contract."? Was that expression clear from doubt, and was 
it not necessary that testimony and correspondence should be 
received and examined by the court in order to ascertain what 
the parties meant and what interpretation they placed upon 
this and other expressions contained in the contract and in 
these letters which it is conceded go to make up the contract 
between the plaintiff and defendant? 

Now examining the contract itself, we find it contains para- 
graphs which are utterly unintelligible without the explana- 
tion contained in the oral testimony relating thereto ; for ex- 
ample, what was meant by the expression : "It is understood 
between the parties hereto that the seller will be obligated to 
deliver coal to other buyers and consumers."? And what did 
the parties mean by the paragraph which reads as follows : 

"The price mentioned is with the proviso and understanding 
that any additional costs of production per ton due to the 
operation of the Workmen's Compensation law, based on the 
Pennsylvania State rate of insurance, shall be added to this 
price of $1.30 per gross ton f. o. b. mines. The price is also 
subject to increase or decrease by the amount of any change 
in the present wage scale as covered by agreement and contract 
between the Bituminous Coal Producers of Central Pennsyl- 
vania, and the United Mine Workers of America effecting the 
cost of production." 

It was well established at the trial of this case that the de- 
fendant was not a coal mining company and never did mine 
coal ; that the business of the Makoma Coal Company was that 
of coal jobber, and Mr. Maguire testified at another time that 
he was a broker. The contract on its face appears to be a 
contract to mine coal and ship it, and the court submitted to 
the jury whether under such circumstances the real seller 
mentioned in the contract was the plaintiff rather than the 
Makoma Coal Company. 
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What interpretation did the parties put upon this contract 
in the letters marked Exhibits 4 to 24? Mr. Maguire, president 
of the defendant company ,refers to the plaintiff company as 
"our principal." 

In his letter to Mr. Robinson, marked Exhibit No. 110, Mr. 
Maguire writes : 

**I am not authorized by Mr. Robinson to interpret for him 
any clause in this contract. The form of contract was approved 
by Messrs. Eaton and Robinson and the interpretation may 
differ entirely from mine. I was merely volunteering some in- 
formation for you." 

And when certain changes in the contract were considered, 
the defendant, in Exhibit No. 122, wrote the Lehigh Coke Com- 
pany as follows: * 

"These changes, of course, will have to be passed upon by 
Mr. B. M. Clark from a legal standpoint and approved by Mr. 
L. W. Robinson." 

If the defendant company was the principal why was it nec- 
essary for its president to refer his own contract to the presi- 
dent and officers of the plaintiff company for interpretation ? 

Attention is also directed to that paragraph of the contract 
relating to delivery of coal subject to strikes, accidents, labor 
disputes, car supplies or other unavoidable causes of delay; 
also the clause relating to the coal furnished which was to be 
of the same quality as shipments made during October and No- 
vember 1915; and other clauses of the contract which point 
directly to the plaintiff as the principal in this case and not to 
the defendant. The letters offered in evidence, as well as the 
testimony respecting this dispute over the cost of production 
clearly show that there was no doubt in the minds of any of 
the parties but that the Rochester and Pittsburgh Coal and 
Iron Company was meant and understood as the producer. 

We have only quoted from a few of the many letters which 
were offered in evidence in this case, but after considering all 
of them, as explained by the oral testimony offered on one side 
and on the other, we were of the opinion that the contract was 
ambiguous and that the parties Bad placed their own interpre- 
tation upon it, and with this thought in mind we submitted the 
questions at issue fairly to the jury, to wit: whether the de- 
fendant was indebted to the plaintiff and if so in what amount ; 
whether in making this contract and in its subsequent execu- 
tion, the defendant was acting as an independent contractor, 
as a jobber, buying and selling coal, or whether his company in 
«o acting, was the agent of the plaintiff : whether the defendant 
was entitled to the counter claims as a set-off to plaintiff's de- 
mand, and whether the plaintiff had satisfactorily explained the 
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shortages in the shipment of coal under his contract, and had 
exonerated itself from said shortages. 

After reconsidering all of the evidence in the case, together 
with the authorities cited by the plaintiff and the defendant, 
we are not convinced that in submitting these questions at issue 
including the issue of agency raised in the pleadings, and which 
received so much consideration at the trial, to the jury, was 
error. Nor do we think that we should have affirmed the plain- , 
tiff's fifth point that the verdict of the jury must be for the 
defendant. In view of all the evidence, documentary and oral, 
we were convinced that all the questions at issue were for the 
jury and they were submitted to them after carefully outlining 
and defining the contentions of the parties plaintiff and de- 
fendant in that regard. After thoroughly reviewing the evi- 
dence, and in recapitulation thereof, we said : 

"Was the Makoma Coal Company a principal in the conta'act 
or was it an agent? If you find that it was a principal then we 
say to you it was entitled to receive the difference between 
the cost of mining coal and the price which the plaintiff re- 
ceived for its coal under government control, and you are 
to find from the evidence how much that is; that is, you 
cannot guess at it. * * * You will have to consider 
whether there is any evidence by which you could reach 
a conclusion — if you find that the defendant is not a prin- 
cipal — ^as to how much it would be entitled to, if you find 
it is entitled to 72 cents a ton damages. You cannot guess. 
You must base your verdict on evidence." 

We then proceeded to' instruct the jury upon the other 
Itssues presented by the pleadings and to which the witness- 
es testified, asking them to find whether the settlement 
mad« on September 21, 1918, was or was not a settlement 
in full of all demands between the plaintiff and the defend- 
ant up to August 31, 1918; also whether the plaintiff had 
submitted sufficient evidence to excuse it for failure of per- 
formance as claimed by the defendant in its counterclaim. 
Clearly these were questions for the jury to determine and 
the court could not say as a matter of law tha/t the plain- 
tiff under the evidence in the case was not entitled to re- 
cover because that question hinged on the determination 
by the jury of the four issues which presented themselves 
under the pleadings, to wit; whether the defendant was in- 
debted to the plaintiff for the amount claimed or for any 
amount; whether the defendant, in making the contract, was 
a principal or was the agent of the plaintiff company; if the 
jury found that the defendant was a principal then how much 
profit it was entitled to in complete performance of the con- 
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tract, and whether this amount would be a sufficient set-off 
to the plaintiff's claim ; lastly, whether the failure of the plain- 
tiff to mine and ship all the coal which it agreed tp mine and 
ship under this contract, was explained by the evidence and 
whether the plaintiff had fully exonerated itself for said failure 
by reason of the matters set fortb in its replication and in the 
evidence in support thereof. 

We think no error was committed in the submission of the 
questions at issue to the jury and therefore the motion of 
the defendant for judgment in its favor, notwithstanding the 
verdict, must be and is hereby over-ruled. 

MOTION FOR A NEW TRIAL. 

The defendant also filed a motion for a new trial alleging 
eighteen reasons therefor, the first three of which have not 
been urged. We do not think the verdict was against the 
law, the evidence or the charge of the court. The fourth, fifth, 
sixth and seventh reasons were included in defendant's mo- 
tion for judgment n. o. v. which we have heretofore discussed. 

We do not think there was any error in our answer to the 
defendant's tenth point, to wit : 

"The scale sheets and the extracts therefrom showing the 
shipments from certain particular mines — ^not having been 
followed by the evidence promised in the. offer and necessary 
to make them competent for the purpose for which they were 
offered — should be disregarded by the jury." 

"Answer : To this we say, gentlemen of the jury, that you 
are the judges of the evidence and the weight of the evidence 
and its evidential value. You will recall the scale sheets ; they 
were shown here. I think they were only from four of the 
mines in question. You will also recall the testimony of Mr. 
Clark and one or two other witnesses as to what those scale 
sheets show and as to what effect it may have upon this con- 
tract, and we leave all that matter to you. You are the judges 
as to how much weight you are to give to that testimony or 
whether you will give it any weight or considerable weight; 
that is for you." 

In affirming plaintiff's second point, to wit : 

"The uncontradicted evidence being that the coal to be 
delivered upon this contract was from Fulton Run, Ernest and 
Coal Run mines, and a limited amount from Auhman mine, 
after deducting the coal shipped from Aultman mine from the 
total orders of the defendant, the defendant was only entitled 
to an equitable apportionment of the shipments of coal made 
from Fulton Run, Ernest and Coal Run mines, provided the 
plaintiff was prevented from making full shipments due to 
strikes, accidents, labor disputes, car supply, or other un- 
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avoidable causes of delay ; and if you find the plaintiff shipped 
an equitable apportionment on this contract, the defendant 
cannot recover damages from the plaintiff." 

"Answer: We have already so instructed you, gentlemen 
of the jury, and this point is affirmed." 

We think this point, as well as plaintiff's third point men- 
tioned in the tenth reason for a new trial, and plaintiff's sev- 
enth point mentioned in the defendant's eleventh reason for 
a new trial, should have been affirmed. 

We understand from the oral argument that the only 
reasons which the defendant desired really to press were the 
15th, 17th and 18th, which we will now proceed to consider. 

The fifteenth reason given is that we erred in instructing 
the jury that they could not guess at the amount due the de- 
fendant upon its counterclaim without calling their attention 
to the fact that evidence had been given to the entire amount 
of the defendant's claim and the manner in which it was com- 
puted, etc. This reason overlooks the decisions which hold 
that it is not permissible to select a sentence here and there 
in the charge which may of itself be at fault and make that 
sentence the basis of an exception to the entire charge; but 
the charge as a whole must be read and considered in order 
to ascertain whether substantial error is contained therein. 

Beginning at page 628 of the record we carefully and fully 
explained the claim of the defendant that it was entitled to 
have computed as part of its profits the difference between 
the cost of mining coal and the price which the plaintiff com- 
pany received under government regulation. We said on 
page 629, "This profit, the defendant has testified, should have 
amounted to $260,603.37, and therefore the claim of the de- 
fendant is that it is not indebted to the plaintiff in any sum 
whatever, but that the plaintiff is very largely indebted to it." 

We then proceeded to explain the second claim of set-off 
on the part of the defendant, to wit: that the plaintiff com- 
pany did not ship all the coal that it was required to ship 
under the contract and that there was a shortage up to the 
time of bringing this suit in the shipments which the plain- 
tiff should have made for the credit of the defendant of 571,445 
tons, upon which, if it had been shipped, the defendant would 
have been entitled to its profit of either ten cents a ton or 
seventy-three cents a ton, as the jury might find, after con- 
sidering all the evidence. We then proceeded at considerable 
length to discuss the several incidents which entered into 
the defense and which appeared to be in support of defend- 
ant's counter claim of set-off, and also of the evidence leading 
up to the settlement made August 31, 1918, found on pages 
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636 and 637 of the record. Again on page 628 we directed 
the attention of the jury to the fact that there was an ad- 
mitted shortage in the shipment of coal of 571,445 tons, say- 
ing: 

"If you find from all the evidence that the plaintiff ^as 
negligent in its execution of this contract; if you find it dis- 
regarded the terms thereof and did not ship to the buyer all 
the coal that it should have shipped them, you are to ascer- 
tain from all the evidence what this difference amounted to. 
If you find, after considering all the evidence, that there was 
a shortage as testified to by the defendant of 571,445 tons, or 
whatever the testimony shows, then we say to you that the 
defendant would be entitled to a commission upon this de- 
ficiency because when parties make a contract they are bound 
to fulfill the terms thereof and are answerable for failure so 
to do unless they show a valid legal excuse for not complying 
with all the terms of the contract; and so if the defendant 
has convinced you by all the evidence in the case that the 
plaintiff was negligent; that it failed to ship the coal which 
it was bound to ship under this contract; or that it diverted 
shipments to other contractors and other purchasers to the 
damages and detriment of this defendant; in other words, 
if the plaintiff failed to make an equitable distribution of coal 
as required by the contract, then the defendant is entitled 
to recover its commission upon that deficiency, whatever you 
find it to be." 

We do not see how the defendant's claim could have been 
set forth more clearly. Nor do we think there is any justice 
in the seventeenth and eighteenth reasons for a new trial. A 
reading of the entire charge together with the summing up 
as contained beginning on page 644 of the record, was as fair 
to the defendant as it was to the plaintiff. We are not con- 
vinced that any one of the feasons urged for a new trial or all 
taken together are sound. We think the defendant had a fair 
and impartial trial and was offered every opportunity to pre- 
sent its defense and therefore the motion for a new trial must 
be and is hereby over-ruled. 



Stanley Burd Wagner vs Mary Adeline Wagner. 
Divorce — ^Jorisdictioii — Subpoena. 

The signing by^ the court of an order awarding a subpoena in 
divorce is substantial compliance with the acts of assembly which pro- 
vide that the subpoena shall be signed by one of the judges of the 
court out of which it issues. 

The Act of April 14, 1834, P. L. 335, which provides that the pro- 
thonotaries of the courts of common pleas shall have power to sign 
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all writs and process, is not repealed by the Acts of April 20, 1911, 
P. L. 71, Tune 1, 1915 P. L. 574, and May 8. 1919, P. L. 164, providing 
that a subpoena in divorce shall be signed by one of the judges of 
the court out of which it issues. 

It is not true as a general proposition that the amendment of a 
prior statute repeals an interveamg one. The intention to effect 
such repeal must be manifest 

Opinion of the court upon the report of Geo. R. Barnett, 
master in divorce. C. P. Dauphin County No. 1285 September 
Term 1920. 

The master's report relative to the signing of the subpoena 
issued in this case is as follows: 

Divorce in Pennsylvania is a statutory proceeding, Kerr 
vs Kerr, 216 Pa. 644, and the governing statutes must be 
strictly pursued. 

"In all cases where a remedy is provided, or duty enjoined, 
or anything directed to be done by an act or acts of Assembly 
of this Commonwealth, the directions of the said Acts shall 
be strictly pursued; and no penalty shall be inflicted, or any- 
thing done agreeably to the provisions of the common law in 
such cases, further than shall be necessary for carrying such 
act or acts into effect." Act of March 21, 1806, 4 Smith 332, 
1 Stewart's Purdon, 271. 

The Act of March 21, 1806, has been before the Appellate 
Courts at least sixty times, from Com. vs Searle, 2 Binn 332, 
1810, to McAndrews vs Dunmore Boro, 245 Pa. 105, 1914. 
In the more than century of its construction it has uniformly 
been strictly applied. In Thompson vs White, 4 S. & R. 135, 
cited approvingly in Butler E. & F. Co., vs Butler Boro, 238 
Pa. 183, it was so strictly applied that the omission of the 
word "firmly" in an affidavit in which the affiant was required 
by statute to state that he "firmly believed" was held fatal. 

"The Commands of a statute cannot be waived or dispensed 
with by the Court. They require implicit obedience as well 
from the Court as from its suitors. Jackson ex dem., Bleecker 
vs Wisebum, 5 Wend. (N. Y. 136)." "It has been repeatedly 
held," says Mr. Sedgwick (Construction of Statutory and Con- 
stitutional Law, 277, 2nd Ed.), "that Courts have no dispens- 
ing power, even in matters of practice, when the Legislature 
has spoken." Singer vs D. L. & W. R. R. Co., 254 Pa. 504. 

"This is a proceeding under an Act of Assembly the pro- 
visions of which must be strictly complied with to give the 
Court jurisdiction. The requirements of the Act are manda- 
tory, and in so far as they are disregarded the proceedings 
are of no validity. As said by Mr. Justice Woodward in Nor- 
wegian Street, 81 Pa. 349, quoting from a note to Dwarris on 
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Statutes, 224, "in all cases in the Courts where the authority 
to proceed is conferred by statute, and where the manner of 
obtaining jurisdiction is prescribed by statute, the mode of 
proceeding is mandatory, and must be strictly complied with, 
or the proceedings will be utterly void, 316. 

The commands of a statute cannot be waived or dispensed 
with by a Court. They require implicit obedience as well from 
the Court as from its suitors. Bleecker vs Wiseburn, 5 Wend. 
"It has been repeatedly held," says Mr. Sedgwick, (Construc- 
tion of Statutory and Constitutional Law, 277), that Courts 
have no dispensmg power, even in matters of practice, when 
the Legislature has spoken. Thus where a statute declares 
that a judge at chambers mSly direct a new trial if application 
is made within ten days after judgment, it has been said that 
**he can no more enlarge the time than he can legislate in 
any other matter.' When a statute fixed the time within 
which an Act must be done, the Courts have no power to en- 
large it atlhough it relates to a mere question of practice." 
Harris vs Mercur, 202 Pa. 318. 

"The certificate before us has twelve signatures, seven of 
which purport to be the names of individuals, while the other 
five signatures conspicuously show that they are partnerships 
or trading companies. A remonstrance was filed in which this 
fact was stated as an objection to the legality of the certificate. 
The license was granted and an order made by the Court di- 
recting that before the license could be issued the applicants 
should be required to amend their petition and remedy the 
defect by an affidavit or petition filed in Court. Subsequently 
five persons filed their joint affidavit in which they averred 
that they had severally signed the firm name of which they 
were partners, and prayed for leave to substitute their re- 
spective individual names as of the date of filing the original 
certificate. The Court took no further action in the case, the 
license was issued by the clerk and the remonstrants now 
appeal to this Court. It cannot be seriously urged that these 
signatures of partnerships were the same as, or equivalent 
to, the signatures of reputable, qualified electors of the 
County ; and whether it might be ethically so or not, the fegis- 
lature directly required the one and did not sanction the 
other." Forst's License, 23 Sup. Ct. 601. 

The Act of March 13, 1815, Section 2, I Purdon, pages 1239 
and 1240, provides that the subpoena authorized by the Act 
shall be signed by one of the Judges of the Court out of which 
it issues. 

The Act of April 20, 1911, P. L. 71, amends Section 2, of 
the Act of 1815, and re-enacts the provision relative to the 
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signing of the subpoena in the exact language of the Act of 
1815. 

Section 2, of the Act of April 20, 1911, is an independent 
enactment. It provides as follows: 

"From and after the passage of this Act, all cases in divorce 
now pending or hereafter begun shall be proceeded with only 
in accordance with the provisions hereof/' Act 1911, Sect. 
2 P. L. 73. 
' The Act of June 1, 1915, P. L. 674 amends the Act of March 
13, 1815, as amended by the Act of April 20, 1911. It re-enacts 
the provisions relative to the signing of the subpoena and 
leaves untouched the second section of said act. 

The Act of May 8, 1919, P. L. 164 amends the Act of March 
13, 1815, as amended by the Act of June 1, 1915. It re-enacts 
the requirement that the subpoena shall be signed by a Judge. 
The subpoena in this case is signed by the Prothonotary. Is 
this compliance with the statute? 

The purpose of a statutory proceeding is certainty and uni- 
formity. Certainty and uniformity can be attained only by 
strict compliance with the letter of the governing statute. 
When the opinion of a Judge is substituted for the words of 
the statute, there is no longer a proceeding prescribed by 
statute, but a proceeding prescribed by a Judge and there will 
be as many variations of t)ie proceeding as there are Judges 
in commission in the State, multiplied by the number of cases 
in which a Judge should determine that it was advisable to 
vary or disregard the letter of a statute. 

Legislative enactment is vain indeed, if it can be superseded 
or varied by judicial enactment. Courts have power to declare 
what the legislature has said. They are powerless to mould 
what it did say in clear and unmistakable words, to meet the 
exigencies of a particular case. When the words of a statute 
are plain, they are no more the subject of judicial construction 
than an axiom is of mathematical demonstration. Self-evi- 
dent as the foregoing statement is, it can be copiously sustain- 
ed by the decisions of Appellate Courts. The Act of 1815 
explicitly provides that the subpoena shall be signed by a 
judge. This provision is just as clearly expressed, just as vital 
to the validity of the proceeding as any other step prescribed 
by the Act. It is idle to inquire why the subpoena should be 
signed by a Judge. The all-sufficient answer to this query is 
"Ita lex scripta est." "Courtsj have no dispensing power 
when the Legislature has spoken." Has the legislature spoken 
relative to the signature to a subpoena in divorce? By the 
Act of 1815 it has said that it must be signed by a judge of 
the court out of which it issues. By the Act of 1911, it has 
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said it must be signed by a Judge, and Sectioa 2, of that Act 
provides "That all cases in divorce now pending or hereafter 
begun shall be proceeded with only in accordance with this 
Act." That is, only, inter alia, when a judge has signed the 
subpoena. "Ita lex scripta est." The Act of 1919 reiterates 
that the subpoena must be signed by a judge and Section 2 
of the Act of 1911 still declares that only when the subpoena 
is so signed shall a divorce proceeding, begun subsequent to 
that Act, be proceeded with. 

The practice of signing subpoenas by the Prothonotary is 
founded upon the Act of April 14, 18S4, P. L. 355, 3 Purd. 
page 3672. That Act, by Section 77, provides as follows : "The 
Prothonotary of the Court of Common Pleas shall have power 
to assign and affix the seal of the respective Court to all writs 
and process, and also to exemplifications of all records and 
process therein." 

The Act of April 14, 1834, as it appears in the pamphlet 
laws provides that the Prothonotaries shall have power to sig^ 
and affix the seal of the respective Court to all writs and pro- 
cess. The word "assign" as it appears in Purdon is manifestly 
a misprint. 

In McQuaide vs McQuaide, 8 Mont. 150, 1891, and in White 
vs White, 18 Dist. 434, 1909, it was held that the Act of 1834 
repealed the Act of 1815 as to the signing of the subpoena. 
Conceding this to be true, it is a matter of no moment in this 
case unless the Act of 1834, when it retrospectively repealed 
the Act of 1815, as to the signature to a subpoena in divorce, 
prospectively prevented its own repeal by latter enactments. 
The Act of 1834 contains no express repeal of the provision of 
the Act of 1815 as to the signature of a subpoena in divorce. 
The repeal, if such there was, is the implied repeal arising 
from provisions in a later Act inconsistent with those of a 
prior Act. If the Act of 1834 repealed the provisions of the 
Act of 181 5 relative to the signature to a subpoena in divorce, 
a parity of reasoning would indicate that its own provision 
for signature by the Prothonotary was repealed by the Acts of 
1911, 1915 and 1919. The proceeding is statutory, and must 
be strictly pursued. 

"It is setteld both at common law and under our Act of 
March 21, 1806, 4 Smith 326, that where a Statute creates a 
right or liability or imposes a duty and prescribes a particular 
remedy for its enforcement, such remedy is exclusive, and 
must be strictly pursued." Curran vs Delano, 235 Pa. 483. 

"Enabling statutes, on the principle of expressio unius est 
exclusio alterius, impliedly prohibit any other mode of doine^ 
the act which they authorize ; they must be strictly construed." 
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Sutherland on Stat. Construction, Sect. 454 ; Guckert vs Hacke, 
159 Pa. 306. 

The Act of 1911, 1915 and 1919 contain no express repeal 
of the Act of 1834. The repeal is by implication. 

'The repeal of statutes by implication is not favored and, 
unless a statute is repealed in express terms, the presumption 
is always against the intention to repeal if there is not an irre- 
conciliable repugnancy between the provisions of the two Acts. 
It is a well recognized principle of statutory construction that 
a merely affirmative statute shall not be held to repeal a pre- 
vious one, if by fair and reasonable construction both can stand 
consistently together: Homer & Son vs Commonwealth, 106 
Pa. 221, 226; Rodenbaugh vs Philadelphia Traction Co., 190 
Pa. 358, 361. The legislative intent is the vital force of an Act 
of Assembly, and even if a subsequent statute, taken strictly 
and grammatically, is contrariant to a previous statute, yet 
if, at the same time, the intention of the legislature is apparent 
that the previous statute shall not be repealed, it remains un- 
affected by the subsequent one. Craies, Stat. Law, 311. In 
Sifred vs Commonwealth, 104 Pa. 179, 181, we said: **The 
leaning of the Courts is strong against repealing the positive 
provisions of a former statute by construction. The more 
natural, if not necessary, inference in all such cases is, that 
the legislature intends the new law to be auxiliary to, and in 
aid of the purposes of the old law. There should therefore be 
such a manifest and total repugnancy in the provisions of the 
new law as to lead to the conclusion that the latter law abro- 
gated, and was designed to abrogate the former." It is a 
cardinal rule of construction in ascertaining the legislative in- 
tent in the enactment of a statute that where an act repeals 
a prior act, or certain sections of a prior act, all other prior 
act or sections of the act must be regarded as still in force 
under the maxim expressio unius est exclusio alterius. 
Broom's Legal Maxims, 8th Eng. Ed. 514, says that no maxim 
of the law is of more p;eneral and uniform application ; and that 
it is never more applicable than in the construction and inter- 
pretation of statutes." Provident L. & Tr. Co. vs Klemmer, 
et al., 257 Pa. 100, 101. 

The foregoing is a strong statement of the law relative to 
implied repeals. If it would cause a court to hesitate to de- 
clare the repeal of the Act of 1834 by the Acts of 1911, 1915 
and 1919 it would militate with equal force against the repeal 
of the Act of 1815 by the Act of 1834. 

If the Act of 1815 is not repealed by the Act of 1834 then we 
have four Legislative declarations that a subpoena in divorce 
must be signed by a judge of the court out of which it issued. 
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If the Act of 1834 repealed the Act of 1815 as to the signature 
to a subpoena in divorce by providing for its sigfnature by the 
prothonotary, under the general language of the Act, then the 
conclusion would be almost irresistible that the A'cts of 1911, 
1915 and 1919 specifically requiring signature of a judge, re- 
pealed the Act of 1834 in this respect. We would then have 
three legislative declarations since the Act of 1834 that a sub- 
poena in divorce must be signed by a judge of the court out 
of which it issued. In the enactment of the Acts of 1911, 1915 
and 1919 the legislature is presumed to have had knowledge 
of the Act of 1834 and the Act of 1815. If there was no legis- 
lative intent to change the Act of 1834 it would have been very 
easy to avoid all question .on that subject. Simply providing 
that a subpoena issue would have been sufficient. The sub- 
poena wotild then have issued as all other subpoenas issue 
under provisions of general law. It would have been no more 
difficult for the Legislature to have provided in the Acts of 
1911, 1915 and 1919 that the subpoena should be signed by 
the Prothonotary than it was to declare specifically that the 
subpoena should be signed by a judge. As to the signature 
to the subpoena in divorce the legislature seems to have 
spoken. "Courts have no dispensing power even in matters 
of practice, when the legislature! has spoken." A fortiori 
the Master has no such power. 

The Master is of the opinion that the subpoena in this case 
is not signed as required by law, and is insufficient to support 
this proceeding. 

It may be urged that the deviation from the requirements 
of the Act is trifling, and should not interfere with the grant- 
ing of the relief asked in this case. It is not more trifling than 
the omission of the word "firmly" in Thompson vs White, 
4 S. & R. 135 ; than the signing of a liquor license application 
by the name of a partnership instead of by the names of the 
individuals composing the partnership, as in Forst's License, 
23 Superior 602. Certainly it is not so trifling as the mere 
omission of a scroll seal which in Moritz Contested Election, 
256 Pa. 537 invalidated the whole proceeding, although ad- 
mittedly no harm could have resulted from the omission. 

In possible mitigation of the rule of strict construction of 
statutory proceedings, as applicable to this case, the attention 
of the Court is directed to the following cases : 

"Where the intention of the Legislature or the law is doubt- 
ful and not clear, the Judges ought to interpret the law to be 
what is most consonant to equity and least inconvenient." 
Kerlin vs BWl et al., 1 Dallas, 178. 



154 DAUPHIN COUNTY REPORTS Vol. 24 

Stanley Burd Wagner vs Mary Adeline Wagner 

"Every legislative grant is made with the implied reserva- 
tion that it shall not injure others." Pittsburgh & C. R. R. 
Co., vs S. W. Pa. R. R. Co., 77 Pa. 173. 

"And in general, therefore, it may be said to be a proper 
rule of construction that a statute is not to be so interpreted 
as to interfere with, or injure the rights of, persons without 
compensation, unless there is no escape from such construc- 
tion." Endlich on the Interpretation of Statutes, page 336. 

"If a statute is open to two interpretations the presumption 
is that the legislature intended the most reasonable and bene- 
ficial interpretation to be placed upon it. If possible, it will 
not be construed so as to work manifest injustice." Endlich 
on the Interpretation of Statutes, Sect. 258. Thomas' Elec- 
tion, 190 Pa. 550. 

"The hardship or inconvenience that would result from one 
possible interpretation of the words of a statute, may be con- 
sidered, amongst other things, in determining the legislative 
intent, where the words are as plainly open to an interpreta- 
tion that would lead to a different result, and still not defeat 
the general purpose of the enactment." Riley vs Penna. Co., 
32 Sup. Ct., page 580. 

In the opinion of the master these cases do not materially 
affect the conclusion at which he has arrived. The words 
of the Acts of 1911, 1915 and 1919 are plain, "a subpoena shall 
issue from said Court signed by one of the Judges thereof." 

There would seem to be no room for judicial inquiry as to 
their meaning. Cowshannock Poor District vs Armstrong 
Co., 31 Sup. Ct. 386. In addition to this we have the plain 
statement of the Act of 1911, Section 2, P. L. 73, "from and 
after the passage of this Act, all cases in divorce now pending 
or hereafter beg^n shall be proceeded with only in accord- 
ance with the provisions hereof." 

The provision that the subpoena shall be signed by a judge 
appears in Section 1, of the Act of 1911. It is emphasized 
by repetition in the Acts of 1915 and 1919. 

As has already been stated, it is useless to ask why the 
subpoena should be signed by a judge, "Ita Lex scripta est" 
is sufficient answer. 

If the master or the court can disregard the legislative 
direction that the subpoena shall be signed by a judge, thrice 
repeated in unequivocal terms then the statement of the 
Supreme Court that Courts have no dispensing power even 
in matters of practice when the legislature has spoken, be- 
comes meaningless, and the Act of 1806 should be amended 
so as to read "The directions of the statute shall be strictly 
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pursued, except when the Courts shall direct otherwise*'; 
which would seem to be the reductio ad absudum of legislative 
enactment 

The subpoena in this case is signed in the same manner as 
other subpoenas in divorce have been signed in this court for 
years. The general practice seems to be signature by the 
prothonotary as is the case in other process. If this prac- 
tice is sufficient compliance with the Acts of Assembly re- 
lating to procedure in divorce cases, the Court can correct 
the master's finding in this respect. If the practice is not in 
compliance with the Acts of Assembly mentioned, the practice 
should be corrected. 

It may be urged that the purpose of the subpoena is to 
obtain jurisdiction of the person of the respondent, and that 
such jurisdiction may be obtained by acquiescence or consent. 
But there was no acquiescence or consent in this case. The 
respondent appeared neither in person nor by counsel. If 
the subpoena in this case was not signed as directed by the 
Acts of Assembly relating thereto, then its service was a 
nullity. The respondent was free to disregard it if she chose 
to do so. If she had chosen to disregard it because it was 
not in legal form, she would have acted just as she has done 
in this case. If the subpoena is not in accordance with the 
requirements of the Acts of 1911, 1915 and 1919, and if its 
variance from the requirements of those Acts is material then 
no jurisdiction of the person of the respondent was acquired 
by its service. The respondent not having appeared either 
in person or by Attorney there is no jurisdiction by consent 
or acquiescence. Inevitably therefore there was no jurisdic- 
tion of the person of the respondent acquired in this case. 

"When the jurisdiction does not exist, and usurpation takes 
its place, then all the acts of the tribunal are void 'and of 
non effect,' and may be so treated in any collateral proceed- 
ing; Voorhees vs Bank of the United States, 10 Peters 449; 
Phillip's Appeal, 10 Casey, 489. Where there is no jurisdic- 
tion there is no authority to pronounce judgment; and con- 
sequently a judgment so entered is so but in form and simili- 
tude, and has no substance, force or authority. Miltimore 
vs Miltimore, 40 Pa. 151." English vs English, 19 Superior 
586, 593. 

The function of the master is to assist the court, not to 
mislead it. The master in this case cannot recommend a de- 
cree in divorce based upon a record which, to say the least, 
does not show affirmatively jurisdiction of the person of one 
of the parties to the proceeding, and which in the judgment 
of the master strongly negatives such jurisdiction. 
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If the Court be of opinion that the subpoena in this case 
was signed in accordance with the requirements of the Act 
of March 13, 1815, as amended by the Acts of April 20, 1911, 
P. L. 71; June 1, 1915, P. L. 674 and May 8, 1919, P. L. 164, 
then the master is of opinion that the prayer of the libellant 
in this case should be granted. If the court be of opinion 
that the subpoena is not so signed then the master is of 
opinion that the libel should be dismissed. 

Hargest, P. J., March 21, 1921. 

The master, in an able and carefully considered report, 
raises a question of serious importance and fraught with tre- 
mendous consequences. He is of opinion that the subpoena 
is insufficient to support the proceeding in divorce because 
it was not signed by one of the judges of this Court. 

It is not known when subpoenas were signed in this county 
by the judges, and we are advised that for many years, per- 
haps since the Act of April 14, 1834, P. L. 335, 3 Purd. 3672, 
it has been the almost universal practice in this State, for 
prothonotaries to sign and affix the seal of the Court to sub- 
poenas in divorce. 

The second section of the Act of March 13, 1815, P. L. 286, 
1 Purd. 1239, provides that upon a petition or libel in divorce 
"a subpoena shall issue from the said Court, signed by one 
of the judges thereof." Section 77 of the Act of April 14, 
1834, P. L. 333, 355, provides that the prothonotary of the 
Court of Common Pleas "shall have power to sign and affix 
the seal of the respective Court to all writs and process." 

The second section of the Act of March 13, 1815, was 
amended by the Act of April 20, 1911, P. L. 71, the Act of 
June 1, 1915, P. L. 674 and also by the Act of May 8, 1919, 
P. L. 164, and the amended sections retain the requirement 
that the subpoena shall be signed by a judge. The master 
is of opinion that. these amendments of the Act of 1815 have 
the effect of repealing the Act of 1834, and that at least since 
the Act of April 20, 1911, all subpoenas in divorce were re- 
quired to be signed by a judge of the Court, in order to give 
the Court jurisdiction. If this be so, it will have the effect 
of nullifying all divorces granted since 1911, making a multi- 
tude of children illegitimate, and seriously affecting property 
rights. 

If this conclusion is manifest and clear, the Court ought 
not to shrink from declaring the law as it is written. We 
recognize the principle that "the commands of a statute 
cannot be waived or dispensed with by a Court. They re- 
quire implicit obedience as well from the Court as from its 
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suitors. * * * Courts have no dispensing power, even 
in matters of practice, when the legislature has spoken.'* 
Singer vs D. L. & W. R. R. Co., 254 Pa. 502, 5(W. But we 
also recognize the principle that "a statute is not to be so 
interpreted as to interfere with, or injure the rights of, per- 
sons without compensation, unless there is no escape from 
such construction." Endlich on Interpretation of Statutes, 
page 336. 

The courts have held that the Act of April 14, 1834, P. L. 
333, superseded the Act of March 13, 1815, P. L. 286, requir- 
ing the judge to sign the subpoena in divorce. White vs 
White, 18 Dist. Rep. 434; McQuaide vs McQuaide, 8 Montg. 
150. 

But these cases do not help us if the Act of 1834 is repealed 
by the amendments of 1911, 1915, and 1919, unless, as the 
courts have also decided, where the judge signs the endorse- 
ment on the libel awarding the subpoena it is a substantial 
compliance with the Act of 1815. Michaels vs Michaels, 
Somerset Legal Journal, Vol. I, page 90. McQuaide vs( 
McQuaide, supra. 

in the last mentioned case Jud^fe Swartz said: ''At the 
time this divorce proceeding was instituted it was not the 
practice of this Court to sign the subpoena. The libels were 
presented, and the judge under his hand directed a subpoena 
to issue. This method of procedure is pointed out by our 
standard text-books on practice, and we a^e informed is fol- 
lowed in many judicial districts of the State. If the omission 
to sign the subpoena is a sufficient ground for vacating the 
decree, then many divorces granted in this Commonwealth 
must fall when attacked. The alleged defect in the proceed- 
ings is not of sufficient moment, in our judgment, to induce 
us to lead in the assault." 

We are of opinion, also, that the signing by the Court of 
the order awarding a subpoena, which has been the uniform 
practice pursued for many years through the State, is a sub- 
stantial compliance with the Act of 1815, but we do not rest 
our decision upon that conclusion alone. 

In our opinion the Legislature did not intend to repeal the 
Act of 1834 by the amendments to the Act of 1815 passed in 
1911, 1915 and 1919. 

"The hardship, or inconvenience that would result from 
one possible interpretation of the words of a statute, may be 
considered amongst, other things in determining the legisla- 
tive intent, where the words are as plainly open to an inter- 
pretation that would lead to a different result, and still not 
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defeat the general purpose of the enactment." Riley vs Penn- 
sylvania Co., 32 Pa. Sup. Ct. 579, 580. 

There were nearly one hundred years between the passage 
of the original Act of 1815 and the amendment of 1911; and 
seventy-seven years between the Act of 1834 directing the 
prothonotary to sign all writs and process, and the amend- 
ment of 1911. It is unthinkable that the Legislature, by the 
amendments of the Act of 1815 in 1911, 1915 and 1919, would 
renew a practice which for nearly a century was obsolete. 
We must therefore ascertain whether such was either the 
intention, or the effect, of these amendments of the Act of 1815. 

It is not true, as a general proposition, that the amendment 
of a prior statute repeals an intervening one. The intention 
to affect such repeal must be manifest. 

In 36 Cyc. 1084, it is said : 

"Nor does a later law, which is merely a re-enactment of a 
former, repeal an intermediate act which qualifies or limits 
the first one, but such intermediate act will be deemed to re- 
main in force, and to qualify or modify the new act in the 
same manner as it did the first." 

We think this principle is settled by the case of Provident 
Life & Trust Company vs Klemmer, et al, 257 Pa. 91. In 
that case the Act of June 7, 1911, amended section 21 of the 
Act of 1893, which was a supplement to the Act of 1889. 

The Act of 1889 was itself a supplement to the Act of 1879 
and contained a complete system for the taxation of securi- 
ties held by corporations. The Act of June 7, 1911, P. L. 
673, was an amendment to the earlier Acts and provided for 
the imposition of a personal property tax on certain kinds of 
securities of corporations. The Act of June 17, 1913, P. L. 
507, related to the personal property tax, but did not contain 
the language used in the Act of June 7, 1911, which taxed 
those securities. The plaintiff insisted that the Act of June 
17, 1913, dealing with the subject repealed, by implication, 
the Act of June 7, 1911, but the Supreme Court held that it 
was not the legislative intention to repeal the Act of June 7, 
1911. Among other things the Court said, page 101: 

"The legislative intent is the vital force of an act of assem- 
bly, and even if a subsequent statute, tlken strictly and gram- 
matically, is contrariant to a previous statute, yet if, at the 
same time, the intention of the legislature is apparent that 
the previous statute shall not be repealed, it remains un- 
affected by the subsequent one. * * * In Sifred vs 
Commonwealth, 104 Pa. 179, 181, we said The leaning of the 
courts is strong against repealing the positive provisions of 
a former statute by construction. The more natural, if not 
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necessary, inference in all such cases is, that the legislature 
intends the new law to be auxiliary to, and in aid of the pur- 
poses of, the old law. There should therefore be such a mani- 
fest and total repugnancy in the provisions of the new law as 
to lead to the conclusion that the latter law abrogated, and 
was designed to abrogate, the former/ " Merritt vs Whit- 
lock, 209 Pa. 50. Commonwealth vs Pottsville, 246 Pa. 468. 

What then, was the legislative intent in amending the Act 
of 1815? It is apparent that the amendment of 1911 was in- 
tended to take away the right to have the issue determined 
by the jury as of course, and to permit the Court to deter- 
mine whether the issue could be so tried "without prejudice 
to public morals," and if the Court found that an issue could 
not be so tried, to refuse it. This amendment was also in- 
tended to provide for masters in divorce proceedings. It is 
also apparent that the amendment of 1915 was for the sole 
purpose of eliminating the requirement that the wife should 
file a libel in divorce by her next friends, and also the re^ 
quirement that the libel should be sworn to before one of the 
judges of the court, or a justice of the peace, by permitting 
the affidavit to be taken before '^^any person in the county 
legally authorized to take acknowledgments." 

It is equally apparent that the amendment of 1919 was to 
eliminate the requirement that the subpoena should be served 
fifteen days before the return day and to provide that it may 
"be served on or before the return day of the same" and to 
validate divorces in which the "service had heretofore been 
made within fifteen days of the return day." 

We think these are the sole purposes of the three amend- 
ments referred to. 

We can discover no legislative intention of reviving an 
antiquated and obsolete practice of requiring the judge to 
sign the subpoena in person. 

The master has found that, except for the signing of the 
subpoena, the proceedings are regular, and the facts justify 
a decree in favor of the libellant, which decree will be signed 
when presented by counsel upon the payment of all costs. 



L. F. Beverlin vs E. C. Ensminger. 
New trial — ^Verdict — Province of Court ancf Jury. 

It is Ihe province of a jury to pass upon disputed questions of fact 
upon which testimony was given upon the part of the plaintiff and his 
witnesses, and on the part of the defendant and his witnesses; and 
a verdict should not be disturbed because it may not be satisfactory 
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to the court, and may not be such a verdict as the court would have ' 
rendered. ^ • 

It cannot be said that a verdict is against the law, when no excep- 
tions were taken to the charge of the court nor to any of the proceed- 
ings at the trial. 

When disputed and contradictory testimony has been submitted 
to the J4iry in a charge to which no exception has been taken, it cannot 
be said that the verdict is against the charge of the court 

Motion for new trial. C. P. Dauphin County, No. 591, June 
Term 1919. 

W. Justin Carter, for plaintiff. 

James G. Hatz, for defendant. 

Wickersham, J., March 21, 1921. 

This case came before the court on an appeal from a judg- 
ment rendered in favor of the plaintifiF by Alderman George D. 
Herbert, of the City of Harrisburg. The trial resulted in a 
verdict in favor of the plaintiff and against the defendant for 
$220.00. The plaintiff filed his motion for a new trial alleging 
that the verdict was against the law, the evidence, the weight 
of the evidence and the charge of the court. 

It appeared from the evidence that the plaintiff purchased an 
automobile from the defendant upon the monthly installment 
plan and after having paid some of the installments the auto- 
mobile so purchased did not prove to be satisfactory to the 
plaintiff and he returned it and purchased another automobile 
upon the same plan, the credits paid on the first automobile 
being allowed upon the purchase price of the second auto- 
mobile. The second automobile did not prove to be much 
more satisfactory to the plaintiff than was the first, and after 
using it for a short time it broke down and was placed with the 
defendant for repairs. After several months the automobile 
was repaired at considerable expense partly by the defendant 
and partly by a repairman to whom the defendant sent the 
automobile. This bill the plaintiff refused to pay and the 
defendant refused to allow him to have his automobile until 
the bill for repairs was paid. The plaintiff then brought this 
suit to recover from the defendant liie several amounts which 
he had paid on account of the purchase price of the two auto- 
mobiles. 

It also was claimed by the plaintiff that the defendant gfuar- 
anteed the automobiles and that he would keep them in repair, 
as we recall the testimony, for a period of three months. This 
testimony of warranty was denied on the part of the defend- 
ant. There was great conflict in the testimony between the 
witnesses for the plaintiff and those who testified for the de- 
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fendant. We submitted the case to the jiiry and our instruc- 
tions have not been the subject of complaint. While the ver- 
dict may not be satisfactory to the court, and while it may not 
be such a verdict as the court would have rendered, neverthe- 
less, it was the province of the jury to pass upon the disputed 
questions of fact upon which testimony was given on the part 
of the plaintiff and his witnesses and on the part of the de- 
fendant and his witnesses, and we do not think we ought now 
to disturb their verdict. 

"We think the true rule to be applied in determining whether 
a new trial should be granted on the ground that the verdict 
is against the weight of the evidence is that so clearly stated 
by Lord Halsbury in the Metropolitan Railway Company vs 
Wright, 11 App. Cas., 152 (1886). In Solomon vs Bitton, 8 
Q. B. D., 176 (1881), and on an application by the defendant 
for a new trial on the ground that the verdict was against the 
weight of the evidence, the trial judge being dissatisfied with 
the verdict granted a new trial. On appeal this order was 
reversed, the court saying that the rule in such cases ought 
not to depend on whether the judge who tried the case was 
dissatisfied with the verdict, or would have come to the same 
conclusion, 'but whether the verdict was such as reasonable 
men ought to come to.' In Metropolitan Railway Company vs 
Wright, cited above, Lord Chancellor Herschel laid down the 
principle that 'a verdict ought not to be disturbed unless it 
was one which a jury viewing the whole evidence reasonably 
could not properly find.' And Lord Halsbury said : The facts 
of this case may, of course, be differenty viewed by different 
minds. I am content with the view of the facts stated by the 
Lord Chancellor, and I am disposed to think that I should have 
found the same verdict. But what I take to be of supreme 
importance as defining the functions of judges and jury, is 
the principle upon which a new trial can be granted upon 
the ground that the verdict is against the weight of the evi- 
dence. Now I think that the principle laid down in Solomon 
vs Bitton is erroneous as reported in the word "ought." If a 
court — ^not a court of appeal in which the facts are open for 
original judgment, but a court which is not a court to review 
the facts at all — can grant a new trial whenever it thinks that 
reasonable men ought to have found another verdict, it seems 
to me that they must form and act upon their own view of 
what the evidence in their judgment proves. This, I think, 
is not the law. If reasonable men might find (not "ought to", 
as was stated in Solomon vs Wright) the verdict which has 
been found, I think no court has jurisdiction- to disturb a 
decision of fact which the law has confided to juries, not to 
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judges ♦ * ♦ * I think the test of reasonableness 
in considering the verdict of a jury is right enough in order to 
understand whether the jury have really done their duty. If 
their finding is absolutely unreasonable, a court may consider 
that that shows that they have not really performed the judi- 
cial duty cast upon them; but the principle must be that the 
judgment upon the facts is to be the judgment of the jury 
and not the judgment of any other tribunal. If the word 
"might" were substituted for "ought to" in Solomon vs Bitton, 
I think the principle would be accurately stated.' 

"These cases are cited in a note in Thayer's Preliminary 
Treatise on Evidence, p. 209, where the learned author says: 
'The question for the court is not whether the conduct ulti- 
mately in question, e. g., that of a party injured in a railway 
accident, was reasonable, but whether the jury's conduct is 
reasonable in holding it to be so; and the test is whether a 
reasonable person could, upon evidence, entertain the jury's 
opinion.' ", per Simonton, P. J., Lee A. Kambeitz and Mary 
S. Kambeitz vs Harrisburg Traction Co., 3 Dauphin County 
Reports, page 211. 

We adopt the language of Judge Simonton as our own. We 
have read many opinions upon the case of courts passing upon 
the question of when a new trial should or should not be 
granted because of the allegation that the verdict was against 
the weight of the evidence, but we have found none so satis- 
factory as that above quoted. 

We cannot agree that the verdict was against the law; no 
exceptions were taken to the charge of the court and no ex- 
ception is now alleged as to any of the . proceedings at the 
trial. We cannot say that the verdict was against the evi- 
dence or the weight of the evidence for the reasons above 
quoted. We submitted the disputed and contradictory testi- 
mony to the jury in a charge about which no complaint is now 
made, and therefore we cannot say that the verdict was in dis- 
regard of the charge of the court. 

For the reasons above stated the motion for a new trial in 
this case must be over-ruled and it is so ordered. 



Commonwealth of Pennsylvania vs Hazelwood Savingsi & 

Trust Company. 

Corporations— Capital stock — ^Taxation. 

The Act of June 13, 1907, P. L. 640. taxing trust companies as banks 
were taxed by the Act of July 15, 1897. P. L. 292, did not provide a 
new system of taxation nor did it introduce new taxable subjects, 
but only changed the method of determining the value of shares of 
the stocks issued by trust companies. 
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In determinins: the value of the capital stock of a trust company, 
for the purpose of assessing the tax on its capital stock, the value 
of stocks of corporations hable to pay tax to the commonwealth, 
as well as manufacturing companies, should be deducted. 

Exceptions to decision of the court on appeal from settle- 
ment for tax on capital stock. C. P. Dauphin County No. 114 
Commonwealth Docket 1916. 

Francis Shunk Brown, Attorney General, and William M. 
Hargest, Deputy Attorney General, for plaintiflE. 

Greorge M. Hosack, for defendant. 

Sadler, P. J., Ninth Judicial District, specially presiding, 
Dec. 21, 1920. 

On August 31st, 1920, judgment was entered nisi in favor 
of the Commonwealth and against the defendant for $370.20, 
(23 Dauphin 244). In due course exceptions were filed, and 
were subsequently argued. The objections raised are now 
before us for consideration. 

The Hazelwood Savings & Trust Company had assessed 
against it for the year 1916 certain taxes. In the settlement 
made by the auditor general certain deductions were allowed. 
In the opinion heretofore filed we held that the accounting 
officer was correct in refusing to subtract the value of stocks 
of manufacturing corporations, which paid no capital stock 
tax, from the total sum made up of the capital, surplus and 
undivided profits. This ruling was the subject of the first 
exception, but on argument, as we understood, this claim of 
the defendant was abandoned, and the first exception will, 
therefore, be overruled. 

The second exception is based on the finding that a flat 
deduction of the value of the capital stocks held, upon which 
a state tax had been paid, was not allowable under the circum- 
stances shown, but only that portion which the capital, surplus 
and undivided profits bear to the total investments. After 
careful consideration of the acts of assembly, and of the ap- 
pellate decisions construing the same, we are convinced that 
the position of the appellant is correct, and that in holding to 
the contrary error was committed. The second exception 
will, therefore, be sustained, and the judgment modified 
accordingly. 

The act of 1907 taxing trust companies, as banks were taxed 
by the act of 1897, did not provide a new system of taxation, 
nor did it introduce new taxable subjects, but only changed 
the method of determining the value of shares of the stocks 
issued by trust companies. The act provides that "the value 
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of each share of stock shall (to) be ascertained and fixed by 
adding together so much of the capital stock paid in, the sur- 
plus and undivided profits as is not invested in shares of stock 
of corporations liable to pay to the commonwealth a capital 
stock tax or tax on shares, and divide this amount by the 
number of shares of such title, insurance or trust company." 
"The legislature has the general power to fix the valuation 
of shares of stock for the purpose of taxation upon the basis 
of actual value to be ascertained by including all elements 
of value, or of general market value, or of selling value be- 
tween particular dates, or real intrinsic value based upon 
assets and earnings, or upon any other uniform basis of valu- 
ation applicable to each member of the class. We can see no 
reason why the legislature may not definitely provide a method 
to determine how the taxable value shall be ascertained. The 
act of 1907 provides that the actual value of each share of 
stock shall be determined by adding together the capital 
paid in, the surplus and undivided profits and dividing the 
result thus obtained by the whole number of shares issued 
and outstanding. It is doubtful whether any better method 
of ascertaining the real intrinsic actual value of the shares 
could be adopted. It has the advantage of being a definite 
fixed basis sustained by business experience, and in most 
instances is the surest test of the real value of the shares. 
It does not take into account selling value on the stock ex- 
change or in the open market, and this fact is strongly urged 
against the act, but it was within the power of the legislature 
either to include or exclude such selling value as an element 
to be considered in ascertaining taxable value." Comth. vs 
Mort. Tr. Co., 227 Pa. 163, 179. It is clear, under the decis- 
ions, that the method provided by the legislature must con- 
trol, even though inequalities may result, so long as there 
is uniformity in the method of taxation. It might well be, 
that the stocks owned by the trust company, on which a 
state tax is paid, may exceed in value the total sum of capi- 
tal, surplus and undivided profits, and it was the thought 
that such result could not have been contemplated by the 
legislature, which led us, in the opinion heretofore filed, to 
uphold the principle of apportionment insisted upon by the 
Commonwealth. Under such circumstances it is clear that 
the investments could not have been made from such fund, 
but necessarily came from depositors' moneys. But, upon 
reflection, we feel that even in such case, we had no right to 
assume that the entire capital, surplus and undivided profits 
was not so invested. If, as a matter of fact, it was not, this 
could be determined upon a proper showing by the account- 
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ine officers, for the auditor general is not a mere ministerial 
officer conclusively bound by the reports submitted. Com. 
vs Union Tr. Co., 237 Pa. 353. Apportionment is permitted in 
cases wrhere it is the only practicable method of reaching an 
approximately correct result, but where it is not necessary, 
and the facts can be determined, we conclude that it should 
not be applied; and we, therefore, think that we were wrong 
in so directing in the present case. 

A further objection is made to the refusal to grant a flat 
deduction on the ground that to so hold would effect a double 
taxation of shares of stock, which can not be permitted with- 
out proper legislative warrant. ''The presumption is against 
the existence of an intention to impose double taxation, or an^ 
other unjust burden, and that presumption will prevail until 
it is ovecome by express words showing the contrary." Com. 
vs Lehigh Coal & Nav. Co., 162 Pa. 603, 610. The capital 
stock owned by the company is taxed once. If a deduction 
of the value thereof is not permitted, the result will be further 
indirect taxation, which is not permissible unless expressly 
authorized. 

We, thercfotte; conclude that the apportionment in the 
present case is not allowable, even though the result may be 
in many cases that the stock of the trust company is exempted 
from all direct taxation. Should it be deemed wise to alter 
the result, we feel that it is a matter for legislative action. 
The conclusion reached makes necessary a modification of 
the judgment entered, and resettlement of the account in 
accordance with the views expressed. The following calcu- 
lation should be made: 

Capital stock, surplus and undivided 
profits, as determined by the 
Auditor General ; $287,316.34 

Deduct full value of stocks upon which 
capital stock tax has been paid to 
wit: 

Union National Bank Stock $1,100.00 

Hazelwood Realty Company .... 8,000.00 

Homberger Real Estate Co 250.00 

400 Shares U. S. Glass Co 487.99 

775 Shares U. S. Glass Co 945.49 

Hostctter Connellsville Coke Co.. 6,171.00 

Total deductions 16,954.48 

Capital, surplus and undivided profits subject 

tax $270,361.86 



166 DAUPHIN COUNTY REPORTS VoL 24 

Harrisburg Trust Co., Administrator vs Mutual Life Ins. Co. of N. Y. 

Tax at five mills $1,351.81 

Amount paid on account 1,063.02 

Balance due Commonwealth $ 288.79 

Interest from Jan. 20, 1917, to Dec. 20, 1920 67.99 

Attorney Generars Commission, 5% 17.84 

Total due Commonwealth $ 374.62 

And now, December 21st, 1920, the second exception is 
sustained, and the tax is resettled in accordance with the fore- 
going opinion, and judgment is entered in favor of the Com- 
monwealth and against the defendant for $374.62. An excep- 
tion is noted for both the Commonwealth and defendant. 

— — — o 

Harrisburg Trust Company, Administrator of the Estate of 
James Magee, II, Deceased vs Mutual Life Insurance 

Company of New York. 

Jodgments by default — Opening— Act of May 14, 1915. 

Under the Act of May 14, 1915, P. L. AS3, the plaintiff has a right 
to take judgment for want of an affidavit of defense; but this right 
to take judgment does not preclude the exercise of the discretion of 
the court in opening it. 

The Practice Act of May 14, 1915, P. L. 483, allows, but does not 
require, a plaintiff to take judgment by default. It is not, therefore, 
analogous to statutes which command something to be done. Under 
such statutes courts have no power to extend or modify statutory 
requirements. 

Relief will be granted from a judgement entered by default, as the 
result of the mistake or oversight of counsel, where application is 
promptly made, a reasonable or excuse for the default offered, and 
a defense upon the merits shown. 

Motion to open judgment. C. P. Dauphin County No. 1009 
September Term, 1920. 

Buckman & Buckman, Spencer Gilbert Nauman and J. E. 
B. Cunningham, for plaintiff. 

Ralph J. Baker, and Arthur G. Dickson, for defendant. 

Hargest, P. J., March 26, 1921. 

This is an application to open judgment obtained by default. 
The plaintiff brought suit on October 29, 1920. A sum- 
mons was issued, returnable on the fourth Monday of Novem- 
ber, 1920, which was November 22nd. On the same day the 
plaintiff filed a statement with the usual endorsement, requir- 
ing the defendant to file an affidavit of defense within fifteen 
days from the service of the statement. The summons and 
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statement were served upon the Insurance Commissionefr on 
October 29, 1^0, who thereupon transmitted it to the Home 
Office of the defendant, in the city of New York. The sum- 
mons required an appearance on November 22nd, and the no*^ 
tice served with the statement required an affidavit of defense 
to be filed on or before November 13th. Judgment was taken 
by a default on November 16, 1920, for want of an affidavit of 
defense. When the assistant counsel for the defendant re- 
ceived these papers in the city of New York, he noticed that 
the summons required an appearance on the fourth Monday 
of November and made an entry in his diary under that date, 
calling his attemtion to the fact that appearance was required." 
He did not notice the endorsement on the back of the state- 
ment. He conferred with the general counsel for the defend- 
ant with reference to securing Pennsylvania counsel, and, ow- 
ing to the importance of the case, there was some delay in 
the selection of an attorney. On November 12, 1920, it was 
decided to employ Arthur G. Dickson, of Philadelphia, and 
on that date a letter was written to Mr. Dickson, asking him 
whether he could appear. An answer was received on No- 
vember 15th and all the papers were forwarded to Mr. Dick- 
son on November 17th, who thereupon ascertained that judg- 
ment had already been taken on November 16th. The petition 
to open this judgment was promptly presented and rule 
granted on November 20th. 

The affidavit of defense tendered sets up three grounds of 
defense: (1) That there was a misrepresentation by the appli- 
cant as to his health history ; (2) that there was no contract of 
insurance, because the minds of the parties never met; (3) 
that there was no delivery of the policy. 

The plaintiflF's statement avers that James Magee, H, on 
August 14, 1919, made application to the defendant, through 
James M. Dickey, its authorized agent, for a $100,000 life 
insurance policy, having employed as his broker and agent in 
the transaction one William N. Wickersham, of Philadelphia ; 
that the plaintiff was examined on the same day and approved 
by the medical examiners; and, on the next day, as required 
under the rules of the defendant company, delivered at the 
Home Office in New York a specimen of urine for examina- 
tion ; that through some negligence of the defendant company 
the specimen was lost or destroyed, and that unavailing efforts 
were then made by the defendant company and by Wicker- 
sham, the agent of Magee, to secure another specimen. 
Magee, who was then traveling in the West, could not be lo- 
cated. The defendant company, however, on or about the 11th 
day of September, 1919, agreed to, and did issue a policy of 
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$50,000 which it delivered to Wickersham, alleged to be the 
broker for, and agent of, the deceased ; that James Magee, II, 
died September 22, 1919, having fulfilled all the covenants on 
his part, except the prepayment of the initial premium which 
the defendant company had waived by its unconditional de- 
livery of the policy to Wickersham ; that on or about Septem- 
ber 25, 1915, Wickersham, as the agent of the insured, tendered 
the defendant company full payment of the initial premium 
which was refused by the company; that on September 27, 
1919, letters of administration were granted to the plaintiff, 
and proofs of death presented. 

The affidavit of defense denies the material allegations of 
the statement and that James Magee, II, employed Wicker- 
sham as his agent or broker in the transaction, but avers that 
Wickersham was the defendant's agent and that the policy was 
entrusted to Wickersham, as agent of the defendant, for de- 
livery to James Magee, II, upon the payment of the premium 
therefor, namely, $3,342, during said Magee's continuance in 
good health; that the policy was never delivered by Wicker- 
sham, or by any other person, to Magee or to any other per- 
son in his behalf, during his lifetime, but remained in the 
hands of defendant's agent, Wickersham, until after the death 
of Magee; that on September 24th, 1919, two days after the 
death of Magee, Wickersham, disregarding his duty as agent 
of the defendant, sent the policy to a representative of the 
estate and on the same date sent to the defendant his own 
check for $1,671, which was one^half of the initial payment, 
the other half being Wickersham's commission. The said 
check was immediately returned to Wickersham, and the sur- 
render of the policy demanded. It is also averred that Magee 
stated to defendant's medical examiner that Dr. Bruner, of 
Bloomsburg, was the only physician whom he had consulted 
within the past five years, whereas he had consulted, and 
been attended by, other physicians within said period and 
that the statements to the medical examiner were false, fraud- 
ulent and intended to and did mislead defendant; that the 
company did not waive the prepayment of the. initial premium 
upon the delivery of the policy to the insured, while continu- 
ing in good health, and that there was no contract of insur- 
ance entered into between the defendant and Magee, because 
Magee had applied for a policy of $100,000 and the policy 
which was written in the sum of $50,000 was never delivered 
to, or accepted by, Magee. 

This application is addressed to the discretion of the Court. 
The plaintiff had the right to take its judgment, but the right 
to take judgment does not preclude the exercise of the discre- 
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tion of the Court in opening it. This is not a case where a 
statute commands something to be done, and where the courts 
have no power to extend the time within which the act may 
be done, such as Singer vs Railroad Company, 254 Pa. 502. 
The Practice Act of May 14 ,1915, P. L. 483, allows, but does 
not require, a plaintiflf to take judgment by default. 

The Court will examine into the character of the default. 
The negligence of counsel is not of itself a valid reason for 
opening judgment. Work vs Adams, 72 Pa. Sup. Ct 262. 
But we do not regard this case as presenting a case of the 
negligence of counsel. Here counsel for the defendant were 
misled by the anomaly produced by the Practice Act of May 
14, 1915, P. L. 483, which enables a judgment to be taken 
within fifteen days after the service of the statement for want 
of an affidavit of defense, although the summons does not 
require the appearance of the defendant until a later date. 
Beistline vs Kahn, 265 Pa. 101. 

In the case before us counsel, intending to obey the sum- 
mons, had fixed the date for appearance, and was apparently 
proceeding with ordinary diligence to secure Pennsylvania 
counsel for the purpose of making a proper defense. It ap- 
pears from the petition to open the juc^ment that the general 
solicitor of defendant had advised counsel for the plaintiff as 
early as May, 1920, that it denied liability. It also appears 
that there may be a meritorious defense to this suit; at least 
such a defense that should be submitted to a jury. In such a 
case the Court is authorized to open the judgment. Com- 
monwealth vs Perrego, 31 Pa. Sup. Ct. 126. 

It is averred by the defendant that it was misled by false 
answers of Magee made to the medical examiner and that the 
minds of Magee and the company never met to form a valid 
contract. Magee had applied for $100,0QD insurance. It may 
be that if he wanted $100,000 of insurance and could not have 
secured it from this defendant, he would have applied to some 
other insurance company for that amount and that he would 
not have accepted insurance for half that amount. These 
seem to be matters which a jury should determine. 

The plaintiff avers that Wickersham was the agent and 
broker of Magee. The law of Pennsylvania recognizes life 
insurance agents, but it does not seem to recognize life in- 
surance brokers. Section 20 of the Act of June 1, 1911, P. L. 
607, amended by the Act of July 17, 1919, P. L. 1006. If 
Wickersham was the agent of Magee and not of the insurance 
company, upon what theory could he deduct one-half of the 
initial premium as his commission? This is also a matter 
which should be determined by a jury. 
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That this judgment should be opened is settled by the case 
of Fuel City Mfg. Company vs Waynesburg P. C, 268 Pa. 
441, Advance Reports March 11, 1S21, in which it is held: 
''Relief will be granted from a judgment entered by default, 
as the result of Sie mistake or oversight of counsel, where ap- 
plication is promptly made, a reasonable explanation or ex- 
cuse for the default oflfered, and a defense shown upon the 
merits," and in which the Court said, reversing the Court be- 
low: "To deprive a party of trial by jury in a case involving 
ove*r $12,000, because of the honest oversight of counsel, cor- 
rected within six days, constitutes an abuse of discretion." 

In the case of Rowland vs The Home Insurance Company 
of New York, 67 Pa. Sup. Ct. 276, a judgment was entered 
for want of appearance and affidavit of defense against an 
insurance company served through the Insurance Commis- 
sioner of the Commonwealth. The Commissioner had duly 
forwarded the summons to the Home Office of the company 
wHere it was improperly filed and mislaid by a clerk, and no 
knowledge had come to the officers of the company until after 
judgment had been taken by default and an execution issued. 
The company showed a good defense on the merits. The 
Court opened judgment and the Superior Court held that the 
Court properly exercised its discretion. 

We think that the case before us presents more equity than 
the one just cited. A serious injustice might be done the 
defendant by refusing to open this judgment. 

ORDER. 

Now, March 26, 1921, the petition of the defendant to open 
the judgment in the above stated case is allowed, the judg- 
ment is hereby opened, and the affidavit of defense which the 
defendant has tendered, is hereby directed to be filed. 



Isaiah S. Daniel, Administrator d.b.n.c.t.a. of Harry W. 
Kiefer, Deceased vs Katherine A. Jones. 

Decedenfs estates— Executors — Sale of real estate — ^Administrator 

d«b.ii.ct.a. 

After the death of an executor, who had power under a will to 
sell real estate, an administrator d.b.n.c.t.a. has power to complete 
an unexecuted contract for the sale of real estate entered into by the 
executor. 

Case stated. C. P. Dauphin County No. 697 Septeml)ei 
Term 1920. 

M. E. Stroup, for plaintiff. 

E. LeRoy Keen, for defendant. 
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Hargest, P. J., April 2, 1921. 

The case stated discloses the following facts: 

Harry W. Kiefer died December 27, 1901, leaving a will by 
which he devised and bequeathed all of his real and personal 
property, after the payment of his debts, to his wife, for life, 
and provided that after her death his executors should sell 
all of his property at public sale and divide the proceeds, giv- 
ing them authority to "execute and acknowledge all such deed 
or deeds as may be requisite and necessary for the granting 
and assuring the same to the purchaser or purchasers thereof 
in fee simple." His will also provided : "The surviving execu- 
tor is to file a bond for the faithful performance and carrying 
out the items of this my will and testament before disposing 
of the real estate." 

His widow died December 28, 1919. Alice S. Matter, for- 
merly Alice S. Kiefer, the surviving executrix, under the au- 
thority conferred in the will, held a public sale on the 31st 
day of January, 1920, in the borough of Elizabethville, and 
sold two lots or parcels of ground described in the case stated, 
to Katherine A. Jones, the defendant, for $1,125 and $2,000 
respectively, paying on account of the purchase price $718.75, 
and entering into agreements to pay the balance on the first 
day of April 1920, when deeds would be delivered and posses- 
sion gfiven. The said Alice S. Matter, Executrix, had a bond 
prepared and executed, with sureties, in the simi of $10,000, 
but the bond was not filed in the office of the Register of Wills 
of Dauphin County, until the 28th day of April, 1920. The 
said Alice S. Matter died on the 17th day of February, 1920, 
and on the 18th day of March 1920, letters of administration 
de bonis non cum testamento annexo were granted to Isaiah 
S. Daniel, the plaintiflf, who filed his bond in the sum of 
$16,000. At the time of the death of the said Sarah J. Kiefer, 
widow, the estate^ of Harry W. Kiefer amounted to $11,500. 
On May 11, 1920, the said Isaiah S. Daniel, Administrator, 
plaintiff, tendered to the said Katherine A. Jones, defendant, 
a deed sufficient and correct in form, for the premises involved, 
and demanded the balance of the purchase money of the said 
two lots, amounting to $3,406.25, and the said Katherine A. 
Jones refused to accept said deed and pay the said amount, 
averring that the said sale was void because the executrix 
had not first filed her bond, as directed by said will, and that 
the said defect could not be cured by the filing of the bond of 
Isaiah S. Daniel, Administrator d.b.n.c.t.a. 

The question propounded by the case stated is "If the Court 
shall be of the opinion that the said plaintiff had not power. 
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in pursuance of the sale by the said Alice S. Matter, execu- 
trix aforesaid, to make a good and legal title to the herein 
described premises, judgment to be entered for the defendant, 
with costs." 

The power given to the Executor to sell the testator's real 
estate is for the purpose of distribution. This power belongs 
to the Executor virtute officii, and may be exercised by the 
Administrator with a will annexed. Jackman vs Delafield, 
85 Pa. 381; Evans vs Chew, 71 Pa. 47; Keefer vs Schwartz, 
47 Pa. 504; Still's Estate, 31 W.N.C. 252; 2 Dist. Rep. 105. 

"An administrator with the will annexed is, for every pur- 
pose connected with the execution of the will, put exactly 
in the place of the executor who preceded him; and clothed 
with all his rights, and invested with all his capacities of 
collecting debts, maintaining actions, and selling real estate 
pursuant to the will." Cornell vs Green, 10 S. & R. 14, 17. 

Section 3 of the Fiduciaries Act of 1917, P. L. 447, provides : 
"Section 3. (d) All and singular, the powers, duties, and 
liabilities of executors are hereby extended to administrators 
with a will annexed." Section 8 (b) provides for the giving 
of a bond by the administrator with a will annexed, which 
bond ''shall include adequate security for the faithful account- 
ing for the proceeds of any sales of real estate the adminis- 
trator may make under such will ; and the sureties taken shall 
be liable therefor, as well as for any personal effects to come 
into the hands of the administrator." 

When the Administrator with the will annexed was appoint- 
ed in this case, he found an unexecuted contract for the sale 
of the real estate in question. He qualified by giving his bond. 
He has the same powers and duties that the surviving Execu- 
tor who made this contract had. The bond, tmder the terms 
of the statute, covers the sales of real estate made under the 
will. 

We, therefore, are of opinion that the Administrator c.t.a. 
has the right to carry out this contract and can give a good 
and legal title to the defendant. 

Judgment is, therefore, directed to be entered in favor of 
the plaintiff and against the defendant, in the sum of three 
thousand four hundred and six dollars and twenty-five cents 
($3,406.25) and costs. 
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Ciimlnal law— New trial— Charge of the court— After-discovered 
evidence— Evidence— Telephone operator. 

On motion for new trial, the reason "that the verdict is against 
the law" cannot support a contention that there were specific errors 
in the charge of the court. 

Under a general exception to the charge, the court is only required 
to see whether there were any fundamental errors. 

The correctness of the charge of the court, should be determined 
b^ a consideration of the charge in its entirety, and not by the con- 
sideration of disconnected sentences. 

A telephone operator is competent to testify to the fact of a call 
to a particular place, if there is no disclosure of the subject matter 
of any conversation. 

Motion for a new trial. Quarter Sessions of Dauphin Coun- 
ty, Nos. 92 and 169 January Sessions 1921. 

Philip S. Moyer, District Attorney, for commonwealth. 

Robert Stucker and Oscar G. Wickersham, for defendant. 

Hargest, P. J., March 31, 1921. 

These defendants were indicted for felonious entry and lar- 
ceny. They were tried together and convicted. A motion for 
a new trial was made, assigning eight reasons, and request- 
ing leave to file additional reasons. No additional reason^ were 
filed. 

The evidence on the trial upon which the defendants were 
convicted, which was given largely by John A. Pefffey, an 
accomplice, was, briefly, as follows : 

Ralph Taylor, now a fugitive, John A. Peffl«ey and these de- 
fendants, having been advised by Ralph Taylor that he knew 
of a car of cigarettes about to be shipped from Harrisburg to 
Altoona, proceeded to Marysville on the night of November 
23, 1920, in a Ford automobile, the property of Harry J. Tay- 
lor, and there waited for several hours, inspecting each train 
as it arrived. They finally located the car for which they were 
waiting, whereupon three of the defendants boarded the train 
and went westwardly to Perdix, where it was apparently 
known the train would stop. Harry J. Taylor followed in his 
car. The four persons broke open the car while th6 train 
was standing and threw out twenty-seven cases of cigarettes, 
worth about eighty dollars ($80.00) a case, all consigned to 
Altoona. Taylor then left Perdix in his car and returned with 
a truck, which was the joint property of Harry J. Taylor and 
Ross Wolfe. The cigarettes were then loaded on the truck 
and taken to a bam on a farm occupied by a brother of Harry 
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J. Taylor and there covered with hay. The next day, Novem- 
ber 24th, Ralph Taylor and Peffley agreed with Samuel Lehr- 
man, who keeps a store in Steelton, to sell him the cigarettes, 
and reported to Wolfe and Harry Taylor. By an arrangement 
subsequently made, they were to deliver the cigarettes at the 
store between five and six o'clock on the evening of Thanks- 
giving Day, November 25th. Ralph Taylor, Wolfe and PefHey, 
being delayed in waiting for Harry Taylor, went in the truck 
to the farm, got the cigarettes and took tJiem to Lehrman's 
place. They arrived between nine and nine-thirty in the even- 
ing, and before the cigarettes were delivered they were sur- 
prised by officers. Peffley and Ralph Taylor were arrested 
but Ross Wolfe escaped and was arrested the next day. Ralph 
Taylor was admitted to bail and has since become a fugitive. 
Peffley, on the Saturday night before the Court began, sent for 
the District Attorney and confessed to his part in the trans- 
action. The trial took place the following week. The defend- 
ants denied any knowledge or connection with the larceny and 
called a number of witnesses to show their whereabouts, cov- 
ering the whole period from the time when it was alleged the 
offense took place, down to and including the delivery of the 
cigarettes at Lehrman's store, and also called a number of wit- 
nesses to show good reputations for honesty. 

The evidence tending to prove an alibi for Harry J. Taylor 
included his own testimony and that of several members of his 
family, to the effect that he was at the farm of his brother on 
November 23rd; that something was wrong with his Ford 
machine which prevented him from getting to his work in the 
East Hump of the Rutherford Yards of the Reading Railroad 
that night, and that he telephoned from the farm to report 
that he would not be at work. The Commonwealth called, in 
rebuttal, Peffley, who testified that on the night of November 
23rd, Harry Taylor stopped at a pool room in Marysville, 
went in, saying he was going in to report off duty, and that 
he was about five minutes in the store. The proprietor of the 
pool room was called. He said he recognized Taylor, who 
came into his pool room several nights before Thanksgiving 
and gave his reasons for recognition. The telephone operator 
at Marysville was also called in rebuttal and related incidents 
concerning the call from the pool room to the East Hump in 
Rutherford. 



The Commonwealth insists that only one motion is made 
for a new trial which is docketed to No. 169 January Sessions 
1921, in the handwriting of counsel for the defendant, and that 
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no motion is made in the case of R. C. Wolfe, No. 92 January 
Sessions 1921 ; but, inasmuch as these defendants were tried 
together, we will treat the motion as applying to both of them 
and in both cases. 

(1) The first reason is that "the verdict is against the law." 
This reason is made the basis of an argument, that the charge 
of the Court is erroneous in several particulars. The charge of 
the Court is not assigned for error. Counsel have earnestly 
argued that a new- trial should be granted because of errors in 
the charge without pointing out, in the reasons filed, any par- 
ticular error, or even alleging generally that the Court erred 
in its charge. The Commonwealth was entitled to have the 
alleged errors in the charge pointed out if such were to be re- 
lied upon. The reason "that the verdict is against the law" 
cannot support a contention that there were specific errors in 
the charge. If it were alleged that the law was unconstitu- 
tional; that the facts proven did not amount to felonious 
entry or to larceny; that the larceny was committed outside 
of the jurisdiction of the Court, or some other like matter, 
such arguments could be based upon a reason that the verdict 
is against the law. But such a reason cannot be made the basis 
for alleging particular errors in the charge. After the Court 
had finished the charge he inquired of counsel whether there 
was anything else. Counsel then took only a general excep- 
tion to the charge without alleging any reason "regarding the 
same in the hearing of the Court" as required by Section 2 
of the Act of May 11, 1911, P. L. 279. 

We are justified in dismissing, without further consideration, 
the oral argument for a new trial based upon alleged errors to 
specific parts of the charge, for the reasons above indicated 
because, under the general exception, we are only required to 
see whether there are any fundamental errors. Commonwealth 
vs Goodelman, 74 Pa. Sup. Ct. 526 ; Commonwealth vs Scherer, 
266 Pa. 210; Sikorski vs P. & R. Ry. Co., 260 Pa. 243; Cham- 
beraeti vs Susquehanna Coal Co., 262 Pa. 261. 

But in order that no possible injustice may be done the 
defendants, we have carefully considered the objections to the 
charge, orally alleged. 

In pointing out alleged errors in the charge counsel have, 
in each instance, relied upon disconnected sentences for the 
purpose of showing such errors instead of taking the charge 
either in its entirety, or the whole of that part of the charge 
relating to the particular subject. This has been repeatedly 
condemned by the courts. 
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(a) It is argued that the Court erred in defining the oflfense 
and that the Court told the jury that guilty knowledge of the 
crime was sufficient to convict one or the other of the de- 
fendants; that the Court charged the jury that if the defend- 
ants conspired to commit the oflfense, they were guilty of it. 

We do not think the charge bears that interpretation. In 
defining the offense we said : "Now the breaking open of that 
car for the purpose of taking therefrom property was felon- 
ious entry; the taking of the property was larceny; and the 
question for you to determine is whether Harry Taylor or 
Ross Wolfe is connected with that larceny. If they con- 
spired and confederated with Ralph Taylor and Peffley to do 
that thing, if they were connected in any way with the break- 
ing open or the taking of the property, present at the time, or 
one or the other of them furnished the means by which the 
deed could be accomplished, even though one or the other was 
not present at every part of the transaction, if you find that 
either of them was connected with the transaction and had 
guilty knowledge of it and was agreeing to it, you would be 
justified in finding him guilty." 

It will be noted that in the last part of this sentence the 
Court used "and" and not "or" and, in eflfect, told the jury 
that they would only be justified in finding either of the de- 
fendants guilty if they found that he was connected with the 
transaction and also had guilty knowledge of it and was 
agreeing to it. This language does not justify the inference 
that the Court directed the jury to convict either of the de- 
fendants if he had guilty knowledge only. The word "trans- 
action," as it was used by the Court throughout the charge, 
plainly meant the overt act. 

(b) At the conclusion of the case the Court's attention 
was called to the fact that there was some evidence that a 
promise had been made to Peffley for a confession. 

Peffley testified that a woman came to the jail prior to the 
time that he sent for the District Attorney, and that the wo- 
man said she had been sent by Captain Search, and that Peflf- 
ley would be discharged right then if he would confess, but 
that he gave her no information whatever. Counsel have ar- 
gued that the Court said to the jury that we recalled no testi- 
mony of any promises. The notes show that the Court said 
that we recalled "no evidence of any promise by any person 
who had any authority to make any promise." The whole 
charge shpws that we left to the jury the consideration of 
whether the story of the woman was true, and if true, whether 
it made any impression on Peffley so as to lead him to make 
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the confession in the hope of reward, without regard as to 
whether she had authority to make a promise or not and 
whether he made the confession in any such state of mind. 

(c) It is argued that the Court did not properly define 
"reasonable doubt" and that the Court told the jury that if 
the testimony of Peffley was corroborated beyond a reasonable 
doubt they could find the defendants, or either of them, guilty, 
thus confining the consideration of reasonable doubt to the 
testimony of Peffley. 

There is no justification for this criticism. Here again, 
counsel have picked out part of the charge as to "reasonable 
doubt," which appears on page 2, and part which appears at 
the bottom of page 5 and the top of page 6, and disconnected 
them. The Court instructed the jury that "if the evidence of 
Peffley is so corroborated as to leave in your minds no doubt 
of its truth, then it is your duty to convict these defendants, 
if you believe his testimony and believe the testimony of the 
other witnesses for the Commonwealth who have corroborated 
it or who have shown to your satisfaction that these two de- 
fendants were connected with this transaction or had any 
part, in the transaction. If, however, you find that you cannot 
believe Peffley, after giving his testimony such weight as it 
is entitled to, as I have heretofore instructed you; if you 
find that he is not corroborated so as to enable you to come 
to the conclusion beyond a reasonable doubt that the defend- 
ants are guilty or either of them, then you must acquit." 

The charge directed the jury to acquit the defendants un- 
less they found the testimony of Peffley corroborated beyond 
a reasonable doubt but the jury could not infer from the 
language used that they were to apply any reasonable doubt 
they might have to the testimony of Peffley only. After de- 
fining "reasonable doubt" we said : "If you have no reasonable 
doubt after considering carefully all the evidence then it is 
your duty to convict." 

We think this measured up to the rule laid down in the 
cases of Commonwealth vs Collandro, 231 Pa. 343; Common- 
wealth vs Striepeke, 22 Pa. Sup. Ct. 82, and other cases. 

It is also argued that the Court erred in using the words 
"substantial reasonable doubt" and the case of Common- 
wealth vs Devine, 18 Pa. Sup. Ct. 431, is cited in support of 
this contention. In that case the Court not only belittled 
reasonable doubt by characterizing it as a "gjeat bugbear," 
but said that "it must be a doubt so solemn and substantial 
as to produce to the jury a code of reasoning so clear as to 
preclude the possibility of a doubt as to the verdict to be 
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given." The Jury were thereby told, in eflfect, that they should 
have no doubt because the doubt, to prevent a conviction, 
should be such "as to preclude the possibility of a doubt." 
In thb case the Court told the jury "that reasonable doubt 
must arise from the evidence; not such a doubt as could be 
conjured up in your minds; but it must be such substantial 
reasonable doubt arising from the evidence as would prevent 
you from coming to a conclusion that the defendants are 
guilty, prevent you from reasonably coming to that conclu- 
sion. If you have that reasonable doubt, then the defend- 
ants, or either of them, as you find the fact to be, are entitled 
to the benefit of such doubt and that would work an acquittal." 

We think the use of the word "substantial" in this conneo- 
tion, as distinguished from a doubt that might be conjured up 
and not arise from the evidence, was entirely proper. 

In Commonwealth vs Hoskins, 60 Pa. Sup. Ct. 230, 233, 
Tudge Orlady in defining a reasonable doubt himself says that 
it "should be a substantial one arising from the evidence or 
want of evidence in the case." The language of the charge in 
the case before us is strikingly similar to what is approvcid in 
the case of Commonwealth vs Hoskins, supra. 

There was no request that the Court define ''reasonable 
doubt." We might have charged the jury in the very language 
of the law and stopped with that. Commonwealth vs Ber- 
ney, 262 Pa. 176. 

After carefully considering many of the cases defining 
"reasonable doubt" we are convinced that there is no error in 
the definition given to the jury. Commonwealth vs Di Silves- 
tro, 31 Pa. 537 ; Commonwealth vs Conroy, 207 Pa. 212 ; Com- 
monwealth vs Andrews, 234 Pa^ 597, 608; Commonwealth vs 
Duffy, 49 Pa. Sup. Ct 344. 

(d) It is also argued that the Court told the jury that the 
testimony of PeflSey was corroborated and did not leave the 
fact of corroboration to the jury. This criticism is unfounded. 
The Court said : "Consider also whether Peffley has been cor- 
roborated. There is no doubt that the theft was committed, 
so far as the evidence shows. He was corroborated in the 
fact that he testified whose truck was used for the delivery of 
these goods to Lehrman's store." Then the Court specifically 
directed the jury to ascertain whether he was corroborated in 
a number of other details. 

On the trial the defendants admitted that a robbery had 
been committed. They testified that the truck which belonged 
to Harry Taylor and Ross Wolfe had been stolen and Wolfe 
identified his overcoat found by the officers in the truck, which 
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he said he had left in the truck. There was no suggestion, 
at any time in the trial, that the truck in which the officers 
found the cigar^tes at Lehrman's store was not the truck 
belonging to Taylor and Wolfe. The Court did not instruct 
the jury that Peffley was corroborated in any other particu- 
lars, except those admitted by the defendant. On the other 
hand, we cautioned the jury to receive the testimony of Peflf- 
ley, who was an accomplice, with caution, under the rule 
which we understand to be laid down in the cases of Com- 
monwealth vs Sayars, 21 Pa. Sup. Ct. 75 ; Commonwealth vs 
Haines, 257 Pa. 289. 

(e) It is further urged that the Court erred in character- 
izing some of the witnesses as "relatives and friends." The 
Court did not say, as perhaps it might have, that all of the 
witnesses for the defendants "were relatives and friends." 

A careful examination of the testimony shows that alt of the 
witnesses called on behalf of both defendants, testified, in 
terms, that they were either relatives, or friends, or that the 
witness* family and the family of the defendant exchanged 
visits, except three persons who did not designate themselveis 
as friends of Taylor, but said that they had worked with him 
two, three and five years respectively; and two persons, one 
of whom had worked with Wolfe for three years, and one who 
lived in the same apartment house. 

The tdrm "relatives and friends" was only used in con- 
nection with the instruction to the jury that the jury should 
consider the interest of all the witnesses. What we said, was 
this : "Now the defendants say that they were not there, that 
they had nothing to do with this transaction. They have 
brought here on the part of both of them, relatives and friends. 
You consider their testimony, but you must also consider, not 
only with reference to the testimony of these relatives and 
friends, but with reference to the testimony of the defendants 
and of the witnesses for the Commonwealth, what interest or 
bias any one witness has. Has any witness, either for the 
Commonwealth or the defendants, such an interest or bias as 
would color the testimony on the one side or the other?" We 
did not sajr that they did not have other witnesses than rela- 
tives or friends, but we indicated to the jury that some of the 
witnesses had testified that they were relatives or friends, and 
that the jury should consider what interest or bias any such 
witness may have. A careful consideration of the whole 
charge on this point indicates, in our opinion, that there was 
no error. 
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(f) It is urged that the law relating to good reputation 
was not correctly given to the jury but we think that the in- 
struction was quite in line with the authorities. Common- 
wealth vs Harman, 199 Pa. 521 ; Commonwealth vs Andrews, 
234 Pa. 597, 606; Commonwealth vs Carey, 2 Brews. 404; 
Commonwealth vs Dingman, 26 Pa. Sup. Ct. 615; Common- 
wealth vs Sayars, 21 Pa. Sup. 75. 

Therefore, without taking advantage of the defendants' 
failure to point out the alleged errors in the chargei, we are 
convinced that there was no error in submitting the cases to 
the jury. 

(2-3) The second and third reasons are that the verdict is 
against the weight of the evidence and against the charge of 
the Court. These reasons are not pressed. 

(4) It is urged that the Court erred in admitting the tes- 
timony of the telephone operator of the Marysville exchange 
because she was an incompetent witness and her testimony 
was privileged. It is not pointed out to us why this witness 
is incompetent, or what the incompetency consists of. She 
was called in rebuttal, and if this reason is intended' to affect 
the competency of her testimony in rebuttal, it is not sound. 
Harry Taylor testified in chief that on the night of Novem- 
ber 23rd he used a telephone at his brother's farm for the 
purpose of reporting that he would not be at work. He was 
asked on cross-examination, in terms, whether he did not use 
a telephone in a pool room in Marysville, (testimony page 
162) and he said that he did not. In rebuttal the proprietor 
of the pool room, and the telephone operator, were called to 
prove that he had telephoned from Marysville. The telephone 
operator was called to testify to an incident in reference to the 
charge for the message and to the fact that there was a call 
from the pool room to the East Hump in the Rutherford 
Yards and that the slip for the call had been mislaid. She 
did not testify to the subject matter of any conversation and 
we are unable to see how she was either an incompetent wit- 
ness or that her testimony was either incompetent or privi- 
leged. 

She was a competent witness in rebuttal. Commonwealth 
vs Sheafer, 3 Leh. 314; Coyle vs Commonwealth, 104 Pa. 117. 

(5) It is alleged that the testimony of John Peffley was 
false in that he testified that he had never been charged with 
any crime except some offense growing out of assault and 
battery and that it appears, by affidavits submitted, that he 
was sentenced to two years in the Allegheny Workhouse on 
a charge of larceny of property from the Pennsylvania Rail- 
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road. Peffley was asked (page 91) whether he had ever been 
in trouble before. He replied that he had been in trouble 
about thirteen years ago for fighting. A colloquy took place 
between counsel, and the Court asked counsel whether he 
intended to prove Peffley gfuilty of a misdemeanor in this way. 
No record was oflFered and no further question was asked the 
witness. Act of March IS, 1911, P. L. 20; Commonwealth vs 
Samuel Garner, 35 Lane. L. R., 373. The Court stated to 
counsel that he had not shown that a felony was committed; 
whereupon, counsel asked for an exception, which was grant- 
ed. Counsel did not ask Peffley whether he was charged with 
larceny of property from the Pennsylvania Railroad or 
whether he was in the Allegheny Workhouse. In support of 
this motion there is now presented a record of conviction of 
Taemer A. Peffley indicted for larceny of certain articles from 
the Pennsylvania Railroad on June 11, 1907, showing that 
the defendant pleaded guilty and was sentenced to two years 
in the Workhouse. Depositions were offered in support of 
this motion containing the testimony of Wolfe, one of the de- 
fendants, who said that Peffley told him that he had been con- 
victed in Allegheny County on a charge of larceny from the 
Pennsylvania Railroad and had served two years in Pitts- 
burgh. The depositions show that Peffley was subsequently 
called to deny certain other conversations with Wolfe which 
Wolfe had testified to. He was asked on cross-examination 
whether he had told Wolfe that he was charged in Allegheny 
County and pleaded guilty to larceny from the Pennsylvania 
Railroad. He denied that he had made any such statement. 
He was then asked whether he had been, in fact, charged 
with such crime and pleaded guilty and was so sentenced. 
The District Attorney thereupon objected that it was not 
cross-examination and directed him to refuse to answer. 
Peffley was not subsequently called by the defendant to testify 
in chief on this subject. We therefore have a record presented 
to us of a conviction of Taemer A, Peffley, with no identifica- 
tion of the defendant, except by Wolfe, through an alleged 
admission of Peffley, and the denial of any such admission by 
Peffley. Peffley did not deny on the trial anything concern- 
ing any charge of larceny in Allegheny County. The colloquy 
took place over what appeared to be an attempt by verbal 
testimony to show that Peffley had been in trouble for fight- 
ing. He was asked nothing about the charge of larceny in 
Allegheny County and the Court stated that counsel would 
first have to show a felony whereupon counsel, apparently 
misunderstanding the Court, took an exception to the ruling 
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and did not press any further examination. The defendants 
have not made that ruline of the Court any reason for a new 
trial, but have contented themselves with endeavoring to show 
that the testimony of Peffley on the trial was untrue, whereas 
there is no denial by Peffley during the trial that he was con- 
victed in Allegheny County. 

We therefore think there is no merit in the fifth reason for 
a new trial. 

(6) A new trial is asked in order to submit the testimony 
of the telephone operator at Hummelstown through whose 
office calls to the ^st Hump, Rutherford Yards, were made. 
The defendants knew that calls to the East Hump at Ruther- 
ford were made through this telephone exchange, or if they 
did not, they could have readily ascertained it prior to the 
trial. This witness cannot in any sense be after-discovered, 
because he could easily have been produced to corroborate the 
telephone conversation which Harry Taylor testified he had 
from the farm with the East Hump at Rutherford Yards. The 
operator testified in the depositions submitted, that he heard 
Harry Taylor reporting oflf one night during the latter part 
of November betwen ten and twelve o'clock, because his 
machine had broken down, but the evidence on the trial shows 
that Harry Taylor was not at work on the 16th, 17th and 23rd 
days of November. We are not convinced that this is after- 
discovered evidence. 

(7-8) These reasons are not supported and we do not un- 
derstand that they are pressed. 

After carefully considering, not only the reasons, but the 
argument for a new trial, which took a much broader scope 
than the reasons assigned, we are convinced that there was 
no substantial error in the trial, or in the charge of the Court. 
The Court observed minutely the manner of Peffley, upon 
whose testimony the defendants were largely convicted, for 
the purpose of discovering whether there was anything, in the 
manner or substance of his testimony, which would indicate 
that he was falsifying. He was subjected to a grilling cross- 
examination and the utmost latitude allowed in it. The jury 
has found his testimony to be true and in that conclusion the 
Court cannot disagree. We think the defendants have had 
a fair trial and that there is no merit in any of the reasons 
assigned for a new trial. 

The reasons are, therefore, overruled, and the District At- 
torney is permitted to move for judgment. 
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Surety of the peace— Transcript of justico— Act of March 18» 1909. 

In a surety of the peace case, the transcript of the justice of the 

?»eaice hefore whom the case was heard should show the jurisdictional 
acts required in sections 1 aiul 2 of the Act of March 18, 1909, P. L. 
42. and also that the justice had suggested to the parties the pro- 
priety of compromising their differences before entering into a hear- 
ing and had given them an opportunity to do so. 

Surety of the peace. Quarter Sessions of Dauphin County, 
No. 196 January Sessions, 1921. 

Maurice R. Metzger and E. LeRoy Keen, for plaintiff. 

Thomas C. McCarrell, Jr., for defendant. 

Wickersham, J., February 21, 1921. 

This case came on to be heard whereupon counsel for the 
defendant filed a motion to quash the information, justice's 
return and transcript for the reasons : 

1. The information does not set forth the words by which 
the defendant is alleged to have threatened to wound, kill, or 
destroy the prosecutrix, or to do her harm in person or es- 
tate. 

2. The justice's return and transcript does not set forth 
that there was evidence satisfactory to him that the prosecu- 
trix's dangler of being hurt in body or estate was actual, and 
that the threats were made by the defendant maliciously and 
with intent to do harm. 

A careful examination of the information and transcript of 
the justice of the peace before whom this prosecution was 
commenced, convinces us that it does not comply with the 
provisions and requirements of the Act of 18th March, 1909, 
P. L. 42. Prior to this act surety of the peace was demandable 
of right before a justice of the peace by any individual who 
thought himself in danger of being hurt in body or estate 
and would make the necessary oath, and the justice's only 
duty and authority was to bind the defendant with one suffi- 
cient surety to appear at the next sessions: Commonwealth 
vs Young, 20 Pa. Dist. Reports, 191 ; Commonwealth vs Cox- 
son, 18 Pa. Dist. Reports, 890; Commonwealth vs Cutsavage, 
28 Pa. Dist. Reports 736. 

The purpose of the Act of 1909, P. L. 42, is set forth in its 
preamble which is as follows: 

"Whereas, The oath which warrants the arrest of one who 
shall threaten the person of another, and his binding over to 
the next term of the quarter sessions court and to keep the 
peace in the meantime is often hastily and thoughtlessly made ; 
and great costs unjustly put upon the several counties of the 
commonwealth by having many trivial cases sent to court." 
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It is clearly the duty of the justice of the peace before whom 
such cases are instituted, before he binds any one over to the 
next term of the Court of Quarter Sessions, and in the mean- 
time to keep the peace, to enter into a full hearing and investi- 
gation of the facts, and he shall only bind over Uie defendant 
when the evidence shows to the satisfaction of the justice that 
the prosecutor's or prosecutrix's danger of being hurt in body 
or estate is actual and that the threats were made by the 
defendant maliciously and with intent to do harm. If the 
justice is not satisfied that the threats were so made and that 
the prosecutor is actually in danger of being hurt in body or 
estate, it shall be his duty to discharge the defendant and to 
determine how and by wnom the costs shall be paid. 

It does not appear from the transcript that the justice has 
so found. We quote therefrom : ''November 27, 1^0, defend- 
ant is brought up and hearing given. After hearing the wit- 
nesses and defendant on oath, defendant is held in $^0O.OO bail 
for his appearance in the January term of quarter sessions 
court" 

We think the; transcript should show the jurisdictional 
facts fully set forth in Sections 1 and 2 of the Act of 1909, 
otherwise the purpose of this act will be defeated and trifling 
surety of the peace cases brought into court for hearing as 
heretofore. 

While not alleged in the motion to quash, attention is also 
directed to Section 3 of the act which makes it the duty of the 
justice of the peace who has entertained a complaint in a 
surety of the peace case, to afford an opportunity and to sug- 
gest to the parties the propriety of compromising their differ- 
ences before entering into a hearing. While it was testified 
in this case at the hearing that the justice did give the parties 
an opportunity to compromise their difficulties, that matter 
should appear affirmatively in the transcript, otherwise the 
very purpose of the act will be defeated as the court cannot 
ascertain whether the justice has complied with the provis- 
ions of this legislation unless it appears by his transcript. 

We think, fiierefore, that this motion to quash the infor- 
mation, justice's return and transcript, must prevail and it 
is so ordered. 

Section 2 of the act makes it the duty of the justice to de- 
termine how and by whom the costs shall be paid; and in 
determining the question of the payment of the costs he may 
find that the prosecutor pay them all, that the defendant pay 
them all, or that the prosecutor and defendant pay them in 
equal or unequal proportions. We think the costs in this 
case should be equally divided between the prosecutrix, Emina 
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Mocklin, and the defendant, Eva Keener, and if not paid Ion or 
before February 25th, the District Attorney may call the 
parties before the court for sentence. 



F. W. Woolworth Company vs Emma Astrich, Executrix of 
the Estate of Herman Astrich, Deceased. 

Landlord and tenant—Death of lessee — Survival of covenants. 

The covenants of a lessee of real estate survive his death and must 
be performed by his estate. 

Affidavit of defense in nature of a demurrer to plaintiff's 
statement. C. P. Dauphin County, No. 363 September Term 
1918. 

John Fox Weiss and Elmer E. Erb, for Plaintiff. 

Fox & Geyer, for Defendant. 

Wickersham, J.^ April 9, 1921. 

On January 31, 1908, Herman Astrich entered into a lease 
in writing for certain premises situate in the City of Harris- 
burg, Dauphin County, Pennsylvania, for a term of fourteen 
years, at a reserved rental of $203.33-1/3 per month payable on 
the first day of each month in advance. He occupied the prem- 
ises in said lease mentioned, and paid the rental therefor to 
the date of his death, which occurred April 19, 1914. After 
his death the premises were occupied and used by his execu- 
trix for a continuation of the business which had been con- 
ducted by him in said premises during his lifetime and the 
rent was paid, in accordance with the terms of the lease, by 
his executrix, the defendant. Said lease contained, inter alia, 
the following : 

"It is understood and expressly agreed that all the cove- 
nants and conditions herein contained shall be deemed con- 
tinuing throughout the entire term hereby created, and shall 
inure to the benefit of the 'lessor, its successors and assigns, 
and against the lessee, and all persons claiming the premises 
by, through, or under him, and no license of the lessor nor any 
waiver of the breach of any condition shall be deemed to have 
determined such condition or any other condition herein con- 
tained." 

In April 1917, the defendant vacated the premises and re- 
fused to pay the rental provided in said lease, whereupon this 
suit was brought to recover $3253.33-1/3, with interest, for 
rent which had then accrued on said lease. 
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To this action the defendant filed her affidavit of defense 
in the nature of a demurrer without answering the averments 
of fact in the statement of claim, to wit : 

"First: That the plaintiff's statement in the above entitled 
action filed is insufficient in law to warrant the entry of any 
judgment thereon. 

"Second r That this is an action, according to plaintiff's state- 
ment filed, for various installments of rent as the same fall due, 
after the death of the decedent, and after the vacation of the 
premises by the estate, there being no averment, and under the 
facts there could not be, that the installments of rent claimed 
were for any time during which the premises were in the actual 
possession of the estate of said decedent, rent having been 
paid for that time, and therefore she is advised and believes 
that an action for rent as rent will not lie against the estate 
but that the proper action must be one for a breach of cove- 
nant." 

Counsel for the defendant submits that the case at bar is 
controlled by Quain's Appeal, 22 Pa., 510. With this con- 
tention we are not in accord; that case is only authority for 
what was therein decided. 

In Hunt's and Lehman's Appeals, 105 Pa. 138-139, it was 
said: 

"Quain's Appeal, was the first Pennsylvania case which 
squarely decided that a ground rent covenant does not survive 
against executors or administrators except as to rents which 
accrued in the lifetime of the decedent, and that rents which 
accrue subsequent to the death of the covenantor are not pay- 
able out of his personal estate. ***** f^^ 
court was doubtless driven to that decision by the practical 
impossibility of enforcing such a covenant, in many instances 
perpetual, against a dead man's estate, and no one at the 
present day who will take the trouble to read the opinion of 
the court as delivered by Mr. Justice Lowrie can doubt its 
soundness. * * * * " 

We are not prepared to apply the same doctrine to the case 
in hand for obvious reasons. The lease in question is not a 
perpetual covenant. 

"The general rule is that all personal covenants survive to 
the executor or administrator of the covenantor, and to take 
a case out of the rule there must be something more than the 
mere fact that the covenant is to be performed in Futuro:" 
Hunt's and Lehman's Appeals, supra. 
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It has been held in the long line of decisions, to wit: Wiley's 
Appeal, 8th Watts and Sergeant Reports, 244; Emeret's Es- 
tate, 2 Parsons 197; Johnson's Appeal, 115 Pa. 129; Daniel 
Coppels' Estate, 4 Philadelphia Reports, 378 ; and Keating vs 
Condon, 68 Pa. Reports 75, that a tenancy from year to 
year is considered assets and as such devolves to the execu- 
tor or administrator ; that if an executor renew a lease he must 
account for the new leasing as well as the old one; that a 
tenant's right of renewal is a property or asset incident to an 
existing lease ; that after the death of the lessee for years the 
lease is the property of the administrator whensoever appoint- 
ed for the benefit of the estate; and it is the duty of the 
executor to sell and dispose of, for the benefit of the creditors 
of the estate, his good-will and unexpired term, owned by the 
decedent in his lifetime. 

The authority of the above cited decisions is well estab- 
lished and not now questioned, and leads us to the conclu- 
sion that the covenants of Herman Astrich in this lease sur- 
vive and must be performed by his estate after his death: 
Walker's Estate, 6 Pa. County Court Reports, SIS. 

It is also contended by counsel for the defendant that the 
action in this case should not be in assumpsit but in cove- 
nant; but this contention overlooks the very clear provisions 
of the Procedure Act of 1915. 

The legal questions raised in the affidavit of defense of the 
defendant in the nature of demurrer are decided against the 
defendant, and the defendant may file a supplemental affidavit 
of defense to the averments of fact in the plaintiff's statement 
in fifteen days. 



Commonwealth of Pennsylvania vs Consolidated Casing Co. 

Corporations— Mannfactnrins — Tbx on Capital Stock. 

The following: processes are manufacturing within the meaning of 
the Act of June 1, 1889, P. L. 420, as amended by the Acts of Tune 8, 
1893. P. L. 353 and June 7. 1911. P. L. 673: 

The preparation of bladders by removing fat and meat inflating 
and curing by heated air. 

The preparation of rounds from portions of the intestines of ani- 
mals, by removing the fat, turning the intestine inside out, putting 
it through a machine in which there are revolving brushes or re- 
volving knives and curing in a vat by salting. 

The preparation of bung skins by removing the outer skin by hand 
with a knife and curing by salting. 

The preparations of bungs from the intestines of calves, beeves, 
hogs or sheep, by removing the outer tissue, turning and scraping by 
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hand, and curing: by saltinR in a vat under pressure. 

The preparation of crab bait from the stomachs of animals by 
removing the fat and meat, washing and curing by salting. 

The preparation of casings from the rounds taken off the intes- 
tines of animals, by removing the fat and putting through a cleaning 
machine of revolving knives and curing by salting. 

The preparation of rennet from the stomachs of calves by remov- 
ing fat and meat, inflating and curing by air heated artificially. 

The preparation of weasands, from the food pipes that lead from 
the mouths to the stomachs of animals, by trimming free from all 
fat and meat, by hand with a knife, inflating and curing by dry air 
heated artificially. 

The preparation of beef middles from the middle intestines of 
beeves bv removing fat and meat by hand with a knife, putting 
through a machine of revolving brushes, turning inside out, and 
putting through another machine of revolving brushes and curing by 
salting. 

The preparation of tripe from the stomachs of animals b^ trimming 
clean of fat and meat, scalding in a tank of hot water until the outer 
coating is softened so that it may be removed by hand by a scraper, 
turning inside out, cleaning by hand pressure, cutting into parts by 
hand with a knife and boiling. 

The capital stock of a manufacturing corporation employed in the 
purchase and sale of goods not prepared by the corporation is tax- 
able under the Act of June 1, lo89, P. L. 420, and its amendments. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County No. 76 Commonwealth Docket 1920. 

George E. Alter, Attorney General, and Frank M. Hunter, 
Deputy Attorney General for plaintiff. 

Theodore F. Jenkins, for defendant. 

Hargest, P. J., February 23, 1921. 

This is an appeal, by the defendant, from th^ settlement of 
the tax on capital stock for the year ending December 31, 
1917. It is submitted to the Court under a stipulation to dis- 
pense with trial by a jury, pursuant to the Act of April 21, 
1874, P. L. 100. 

FACTS. 

We find the following facts : 

1. The Consolidated Casing Company is a corporation, or- 
ganized under the laws of the State of Pennsylvania, for "the 
purchase of all parts of dead animals and the manufacture 
and sale of the products therefrom." 

2. During the year 1917 the Company was actually en- 
gaged in the business for which it was organized, in the City 
of Philadelphia. 



1921 DAUPHIN COUNTY REPORTS 189 

Commonwealth of Pennsylvania vs Consolidated Casing Company 

3. The company does not enjoy or exercise the right of 
eminent domain or brew or distill malt liquors or spirits. 

4. During the year 1917, 24.123 per centum of the capital 
stock of the Company was employed in the purchase and sell- 
ing of goods not prepared by the Company. 

5. The balance of the capital was employed as follows : 

(a) 9.836 per centum was employed in the production 
and preparation of bladders, the process being as follows: 
The fat and meat are removed from the bladder and it is then 
inflated by an air pump. After being inflated it is takeftn to a 
drying room and cured by air artificially heated to a certain 
temperature, curing by heated air being the best process for 
preserving bladders. 

(b) 20.55 per centum was employed in the preparation of 
rounds. Rounds are portions of the intestines. The fat is 
taken from the round and the round is turned inside out. It 
is put through a sliming machine in which there are revolving 
brushes in some cases, and revolving knives in others, to take 
off the soft tissue on the inside and to clean the rounds. The 
rounds, after passing through the machine, are placed in a 
vat and cured by salting. There is a layer of rounds and a 
layer of salt alternately, until the vat is filled. The mass in 
the vat is, after a certain time, subjected to a pressure of about 
1000 pounds. After remaining in the vat for the proper time, 
the rounds are taken out of the vat and placed in casks, a 
layer of salt being added between every layer of rounds; and 
the contents of each cask are then put under pressure. 

(c) .47 per centum was employed in the preparation of 
bung skins. The bung gut is an accumulation station for the 
waste products and is from four to six feet long. It consists 
of several layers of tissue. The outer skin is removed by hand 
with a knife. The skin is then spread on a form and cured 
by salting. After remaining the proper length of time the 
skins are re-salted and packed in barrels. 

(d) 11.225 per centum was employed in the preparation 
of bungs. The bung^ are from calves, beeves, hogs or sheep. 
After the outer tissue, which is known as the "bung skin" 
has been removed, they are turned inside out, scraped by 
hand to remove the slime and manure, then cured by salting 
in a vat. During the curing process the bungs are subjected 
to a pressure of 1000 pounds. 

(e) .657 per centum was employed in the preparation of 
crab bait. Crab bait is from the stomach of the animal. All 
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the fat and meat are removed, the stomach is washed and then 
cured by salting. The curing process occupies about a month. 
After the material is cured it is placed in barrels and shipped 
to fishing centers to be used as bait. 

(f) 4.177 per centum was employed in the preparation of 
casing. Casings are the rounds taken oflf of the intestines. 
The fat is removed and the rounds put through a cleaning 
machine of revolving knives, thus removing the slime and also 
pimples or warts. The rounds are then cured by salting. 

(g) 3.733 per centum was employed in the preparation of 
calf rennet. Calf rennet is a part of the stomach of the calf. 
AH the fat and meat are removed therefrom and the rennet is 
inflated in a drying room and cured by dry air heated arti- 
ficially to a certain temperature. After being cured by the 
hot air the rennet is taken from the drying room deflated and 
packed. Rennet is used for the manufacture of pepsin. It is 
also used by cheese manufacturers. 

(h) 4.144 per centum was employed in the preparation of 
weasands. A weasand is the food pipe from the mouth to the 
stomach. The weasand is trimmed free from all fat and meat, 
by hand, with a knife. It is tied at one end and air forced 
into it by an air pump. When sufficiently inflated the other 
end is closed. While inflated, the weasands are placed in a 
drying room and cured by dry air heated artificially to a cer- 
tain temperature. 

(i) 21.061 per centum was employed in the preparation of 
beef middles. Beef middles come from the extreme middle in- 
testines. The fat and meat are removed by hand with a knife. 
The middle is then put through a machine of revolving 
brushes, turned inside out and then put through another ma- 
chine of revolving brushes, to remove all slime and dirt. The 
middles are then cured by salting. After being cured they 
are re-salted and packed into tierces under pressure. 

(j) .024 per centum of capital was employed in the prepar- 
ation of tripe. Tripe is a portion of the stomach of the animal 
which is made edible by the process to which it is subjected. 
This portion of the stomach is trimmed clean of all fat and 
meat ; it is then scalded in a tank of hot water until the outer 
coating is softened, so that it may be removed by hand with 
a scraper. The stomach is then turned inside out. It is 
cleaned by hand pressure until all particles of fat and all im- 
purities are removed; then it is cut in four parts, by hand, 
with a knife and put into a vat of hot water, and boiled. After 
boiling it is taken out and put into a cool vat and then put 
into barrels. 
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6. The curing; of the several articles referred to in para- 
graph five, whether the cubing is by salt or by dry air heated 
to a certain temperature, preserves the several articles and 
fits them for use in various industries. If they were not cured, 
they would deteriorate and spoil in, perhaps, twenty-four 
hours. 

7. The value of the capital stock of the Company for the 
year 1917, was $49,998.00. It is admitted that 24.123 per 
centum of the capital is not invested in manufacturing. The 
Auditor General settled an account August 20, 1918 which was 
approved by the State Treasurer, August 23, 1918, for tax on 
the whole value of the capital stock, amounting to $249.99. 
From this settlement the defendant appeals, contending that 
all but 24.123 per centum of its capital stock was, during the 
tax period, exclusively eng;aged in manufacturing. 

DISCUSSION. 

The Act of June 1, 1889, Section 21, P. L. 420, as amended 
by the Act of June 8, 1893, P. L. 353, and the Act of June 7, 
1911, P. L. 673, imposes a tax of five mills upon each dollar of 
the actual value of the entire capital stock of every corporation, 
joint stock association, limited partnership and company, do- 
mg business in this State. It exempts from taxation so much 
of the capital stock which is invested in, and actually and ex- 
clusively employed in carrying on manufacturing within the 
State." 

The Consolidated Casing Company is organized for manu- 
facturing purposes. 

The question therefore is whether the processes, or any of 
them, which the defendant employs in the preparation of 
its products, constitute manufacturing. 

It is not necessary to have recourse to the dictionaries to 
define the term "manufacturing." It has received much judi- 
cial definition. The difficulty is not so much in defining the 
term, as in applying it to the various processes. 

As is said by Judge Sadler, specially presiding, in this Court, 
in the case of Commonwealth vs J. Frank Boyer Plumbing & 
Heating Company, 23 Dauphin, Page 296, "the words of the 
statute (manufacture) are indeed so familiar in use and mean- 
ing that they are confused by attempts at definition. Their 
first sense as used is fabrication or composition, — a new article 
is produced of which the imported material constitutes an in- 
gredient or part. When we go further than this in explanation 
we are involved in refinements and impracticable niceties. 
Manufacture implies a change, but every change is not manu- 
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facture, and yet every change in an article is the result of 
treatment, labor, and manipulation. But something more is 
necessary as set forth and illustrated in Hartranft vs Wieg- 
mann, 121 U. S. 609. There must be transformation; a new 
and different article must emerge, 'having a distinct name, 
character or use.* McKenna J., in Anheuser-Busch Brewing 
Association vs United States, 207 U. S. 556, 562. 'In order to 
constitute manufacturing, the original materials, upon which 
labor is expended, must thereby be changed or brought into 
new combinations so as to adapt them to new and different 
uses.' Commonwealth vs Marsh, 3 D. R. 489, 491. The mere 
fact that labor is required, even though skilled, is not sufficient, 
where such new article is not produced. Commonwealth vs 
Consolidated Dressed Beef Company, 242 Pa. 163." 

In the case of Engle vs Sohn & Co., 41 Ohio 691, 52 Am. 
Rep. 103, the defendants were engaged in purchasing and 
slaughtering hogs and subjecting them to certain processes 
which converted them into lard and cured meats. The Court 
said: "In rendering lard, curing sides and shoulders, curing, 
smoking and canvasing hams, and packing pork, it became 
necessary to use other raw material, of various kinds, such as 
salt, saltpetre, saleratus, sugar, molasses, ffour, chrome 
yellow, linseed oil, canvas, wood, paper, barrels, tierces and 
kegs, and also to use various tools, implements, and mechani- 
cal devices. The process of curing hams required about three 
months. They were then ready for smoking, which occupied 
from six to eight days, when they were wrapped, canvased, 
and dipped in a mixture, to render them air tight and proof 
against atmospheric influences and insects." 

It was held that the defendants were engaged in manufac- 
turing and that the capital so employed was exempt. 

In Commonwealth vs Stowers Pork Packing and Provision 
Company, in this Court, No. 566 June Term, 1892, which is 
not reported. Judge McPherson, in an opinion filed November 
10, 1893, held that a corporation organized "for the purpose 
of carrying on the business of buying and slaughtering hogs 
and other animals, the preparation of flesh and other parts of 
such animals for market by curing, smoking, packing and 
other processes and the buying and selling of flour, grain and 
provisions" and which was afterwards abandoned "the buying 
and selling of flour, grain and other provisions" was, during the 
tax year, exclusively organized for manufacturing purposes 
and exempt from taxation on the capital so employed. 

In Commonwealth vs Pennsylvania Packing and Ptovision 
Company, 1 Dauph. Co. Rep. 96, the corporation "bought 
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live hogs, killed them in part by machine and in part by hand^ 
and made from their flesh by the processes described mer- 
chantable loins, shoulders, bellies, hams, sausages of various 
kinds, puddings, scrapple, lard, grease, etc." The process of 
curing and preparing hams, shoulders, bacon, sausages and 
lard, scrapple and pudding is described. 

The Court held that the corporation was engaged in manu- 
factiu"ing and entitled to exemption from taxation. 

In Commonwealth vs Consolidated Dressed Beef Company, 
242 Pa. 163, the Supreme Court adopted the Opinion of Judge 
McCarrell. He said: "The products of the corporation are 
hides, horns, hoofs, bones, fat, brains, blood, materials for 
casing, livers, hearts, tails, tongues, tripe and beef. Everyone 
of these so-called products is a part of the animal which the 
defendant has divided up into its constituent parts and sep- 
arated from the entire body of the animal. Not one of these 
parts has received the application of art, science, skill or la- 
bor to bring about any change or modification in them so as 
to adapt them to satisfy human wants. The defendant com- 
pany simply takes the animal apart and disposes of the parts 
or pieces in their natural condition. The purchaser of the re- 
spective parts applies to them such art, labor, skill or process 
as is necessary to change the parts into the desired product. 
The defendant sells its products as raw material and others 
adapt the raw material to various uses by processes of manu- 
facture." 

The processes described in the fifth finding of fact, sub- 
divisions b, c, d, e, f, i, and j involve the cleaning of the in- 
testines by hand or machine, the salting or curing them in 
proper solutions, and in some cases, boiling. The curing 
process in some instances occupies about a month. In certain 
of the processes, in addition to the curing, pressure is applied 
in the packing, and, in other cases, during the curing process. 

These processes require the application of art, skill and 
labor quite as much as the curing of "sides and shoulders and 
the curing and smoking of hams," which has been held to be 
manufacturing, in the cases of Engle vs Sohn & Co., supra, 
Commonwealth vs Sowers Pork Packing & Provision Co., 
supra. Commonwealth vs Pennsylvania Packing & Provision 
Co., supra. 

It is mofe difficult to determine whether the processes de- 
scribed in paragraph five of the findings of fact, sub-divisions 
a, g and h, are manufacturing. In each of these, the process 
involves removing fat and meat by hand or machinery, in- 
flating by afi air pump and curing in a drying room, by artj- 



194 DAUPHIN COUNTY REPORTS Vol. 24 

Commonwealth of Pennsylvania vs Consolidated Casing Company 

ficial heat. It is true no salt solution or other materials are 
used to do the curing but the products are artificially sub- 
jected to a certain uniform temperature, and when the process 
is completed, they are cured for commercial purposes or con- 
sumption, just as the other products are cured by immersing 
them in proper solutions. In sub-division g the curing pro- 
cess by artificial heat results in the production of rennet, 
ready for use in the manufacture of pepsin and cheese. In 
sub-division a and h dried bladders and weasands are the pro- 
ducts. It does not appear for what purposes these products 
are used after being thus treated, but it does appear that they 
have been treated and to them has been applied "art, science, 
skill or labor to bring about a change or modification in them 
so as to adapt them to satisfy human wants." Common- 
wealth vs Consolidated Dressed Beef Company, supra. 

It also appears that the curing of the several articles where 
the curing is done by salt, or dry air heated to a certain tem- 
perature, preserves them and fits them for use in various 
industries and that without such curing and preservation 
they would deteriorate or spoil in a short time. It took art 
and skill to discover and determine that some of the products 
were better prepared by curing by dry air, artificially heated, 
while others required a salt or other solution for the curing 
process. It could hardly be said that dried beef, dried arti- 
ficially in a heated room, ready for use, would not be a manu- 
factured product. 

We think the distinction between this case and the case 
of Consolidated Dressed; Beef Company, supra, illustrates 
what is and what is not manufacturing. Here the defend- 
ant applies skill and labor to bring about a change in the pro- 
duct and does not take the animal apart and dispose of the 
parts or pieces in their natural condition, leaving the purchaser 
to apply the skill and labor necessary to bring about the 
change. This distinction we think makes one process manu- 
facturing and the other not. 

We, therefore, conclude that all of the processes described 
in paragraph five of the findings of fact are manufacturing. 

CONCLUSIONS OF LAW. 

1. The Consolidated Casing Company is a corporation 
organized under the laws of the State of Pennsylvania for the 
purpose of manufacturing. 

2. During the year 1917 all of its capital, except 24.123%, 
was exclusively engaged in manufacturing so as to be exempt 
from taxation. 
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CONCLUSION. 

The Capital Stock is appraised at $49,998.00 

24.123% amounts to 12,061.01 

Tax on this amount at 5 mills 60.30 

Interest thereon from October 22, 1918, amounts to 8.44 

Total $68.74 

Attorney General's Commission 3.44 

Total $72.18 

Judgment is therefore directed to be entered in favor of the 
Commonwealth and against the defendant for $72.18, and 
costs, unless exceptions be filed within the time required by 
law. 



Antoinette F. Lahr vs Herman F. Lahr 
Divorce— Libel— Affidavit-^ct of March 13, 1815. 

Under Section 2, of the Act of March 13, 1815, 6 Smith 287, 1 Pur- 
don 1238, an affidavit to a libel in divorce, which sets forth "that the 
statements of fact contained in the above petition or libel are true to 
the best of her knowledge or belief," is sufficient. 

Under section 2 of the Act of March 13, 1815. 6 Smith 287, 1 Purdon 
1238, the intention of the law making: power can only be given effect 
by construing the copulative "and", as prescribed by said section, to 
mean the disjunctive "or". 

Libel in divorce. C. P. Dauphin County, No. 1128, Septem- 
ber Term, 1920. 

Fox, J., April 28, 1921. 

The Master, in a full and well considered report, has con- 
cluded that "if the Court be of opinion that the affidavit to the 
libel is insufficient, then the Master recommends that the libel 
be dismissed. On the other hand, if the Court be of opinion 
that the affidavit is sufficient, then the Master recommends a 
decree of divorce a. v. m. in favor of the libellant." 

There is a variance in the form of the affidavit used in the li- 
bel in this case, from the form set out by the Act of Assembly, 
Pamphlet Laws 1815, page 150. The requirement of the sec- 
ond section of the said Act with reference to the affidavit is as 
follows : 

"That if any person hath been or shall be injured as aforesaid 
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the husband, in his own proper person, or the wife, by her next 
friend, may exhibit his or her petition or libel, to the judges 
of the court of common pleas of the proper county where the 
injured party resides, in term time, or to one of the judges of 
the same court in the vacation, at least thirty days before the 
next term, setting forth therein particularly and specially, the 
causes of his or her complaint, and shall, together with such 
petition or libel, also exhibit an affidavit, on oath or affirmation 
taken before one of the same judges or a justice of the peace 
of the proper county, that the facts contained in said petition 
or libel are true, to the best of his or her knowledge and belief, 
and that the said complaint is not made out of levity or by col- 
lusion between the said husband and wife, and for the mere 
purpose of being freed and separated from each other, but in 
sincerity and truth for the causes mentioned in tthe said 
petition or libel." 

The said variance is that instead of using the copulative 
"and", the affiant used the disjunctive "or", her affidavit read- 
ing, in part, as follows : "That the statement of facts con- 
tained in the above petition or libel are true to the best of her 
knowledge or belief," etc. 

The quesftion reserved by the Master is whether this form of 
affidavit is of sufficient compliance with the said section of the 
Act of Assembly above referred to, which portion of said sec- 
tion is still in force and effect. The form of affidavit using the 
disjunctive "or" has been much in use for some years in this 
Court, and it, may be, was an error of the printer or someone 
else in the preparation of the blank forms in which it appears, 
and now, for the first time, the question whether or not it is in 
violation of the statute makes its appearance in this Court. 

Many decrees in divorce have heretofore been made in cases 
wherein the libel contained the form of affidavit as contained 
in the libel in the case under consideration, and, therefore, in 
connection with the construction of this form of affidavit, we 
may take into consideration the serious effects, results, hard- 
ships and inconveniences that would follow if it were deter- 
mined that this use of the word "or" is not in compliance with 
the statute but in violation thereof. 

"The hardship, or inconvenience that would result from one 
possible interpretation of the words of a statute, may be con- 
sidered, amongst other things in determining the legislative 
intent, where the words are as plainly open to an interpretation 
that would lead to a different result, and still not defeat the 
general purpose of the enactment." Riley vs Pennsylvania 
Company, 32 Pa. Sup. Ct. 579, etc. And, as was said in End- 
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lich on Interpretation of Statutes, page 336: "A statute is 
not to be so interpreted as to interfere with or injure the 
rights of persons without compensation, unless there is no es- 
cape from such construction/' 

These questions, however, we think need not be further 
commented upon; but the pre-eminent question here is 
whether the copulative "and" as prescribed in the affidavit 
of the Act of Assembly, may be construed to mean the dis- 
junctive '*or as used in the aflSdavit of the libel in this case. 

The words 'and' and 'or* when used in a statute are con- 
vertible as the sense may require. A substitution of one for 
the other is frequently resorted to when the evident intention 
of the law-maker requires it." Words and Phrases Judicially 
Defined, vol. 1, page 388, and in cases there cited. 

In the case of Steinruck's Insolvency, reportc^d in 225 Pa. 
461, etc., Mr. Justice Elkin, amongfst other things, says : 
*' 'And' will be construed 'or' only when it appears from the 
context of the statute that the intention of the law-making 
power can only be given effect by so construing it." 

The said Act of Assembly, Pamphlet Laws 1815, page 150, 
in section 1 thereof, enumerates the cases, and provides that 
in every case it shall and may be lawful for the innocent and 
injured person to obtain a divorce from the bond of matri- 
mony. 

If the conjunctive "and" must be so construed only to 
mean "and", then it would be imperatively necessary for 
a libellant to know and believe, and so swear, before a divorce 
could be procured. This we do not believe was the intention 
of the Legislature, for there may be many cases in which 
the libellant does not have the actual knowledge, which is in 
the possession of others, of the evidence that would be suffi- 
cient for a decree in divorce. He may have the information 
upon which he may ground his belief, and if the copulative 
"and" as used in the prescribed form of the affidavit is to 
mean "and," then it would be necessary, before a divorce 
could be decreed, for the libellant to know and believe, which, 
as we have said before, we do not believe to be the require- 
ment of the statute. 

The use of the word "and," we think, is inapt. When one 
swears that a thing is true within his own knowledge, his be- 
lief is no part of it ; when he makes an affidavit of acts based 
upon information, belief in that information is an import- 
ant part and knowledge is not an essential. There are two 
situations contemplated. The Legislature used different 
words, "knowledge" and "belief"; therefore different situa- 
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tions were contemplated. From time immemorial the form of 
such affidavit has been in the disjunctive. Jn the more elab- 
orate equity form, the form is that the facts within the knowl- 
edge of the affiant are true» and so far as they are obtained 
from information from others he believes them to be true. 

Applying the rule, as stated by Mr. Justice Elkin, to the 
statute, we are of the opinion that the intention of the law- 
making power can only be given effect by construing the cop- 
ulative "and," as prescribed in the affidavit required by said 
Act to mean the disjunctive "or". 

The Master, having found that except for the above stated 
reason, the proceedings are regular and the evidence as taken 
justifies a decree in favor of the libellant, the report of the 
Master in all other respects is therefore approved, and a 
decree will be signed upon the application of counsel and 
payment of costs. 



George A. Oyler vs Clara B. Oyler. 

Divorce— Cruel and barbarous treatment of husband by wife. 

In an action for divorce by a husband against his wife, on the 
ground of cruel and barbarous treatment, it is not necessary that the 
treatment complained of should have endangered the husband's life. 

In an action for divorce by a husband, on the ground of cruel and 
barbarous treatment, the court, on^ exceptions to the report of the 
master, found from the testimony submitted with the master's report 
the following facts: 

The respondent treated the libellant's religion with contempt and 
very frequently attempted to break up his family worship by the rat- 
tling of dishes and by other annoyances. She carried this conduct on 
to such an extent as to make it necessary for the libellant and his 
little daughter to say their prayers in bed. 

The respondent was profane and vulgar habitually. This occurred 
sometimes three, four or a dozen times a day, and at other times not 
for three or four days; but when the respondent was out of sorts then 
she would engage in that profanity and vulgarity in the presence of 
the libellant and his little daughter. Amy: the language used was 
smutty, blackguarding language. 

The respondent, when in her cross spells, would not cook for the 
libellant or his family, and these spells would last for a week or more 
at a time. 

When the respondent would get one of her cross spells she would 
throw anything she could get at the , libellant and on one occasion 
in particular she beat the libellant over the legs with a skillet so 
that the blood ran down over his shoe-tops. 

Upon one occasion, the week of the 22nd of March, 1920, the re- 
spondent had refused to cook anything until Friday evening, when 
she had a few fried potatoes; his child had nothing to eat that whole 
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week but bread, water and molasses. The libellant saved a few of 
the fried potatoes for the child and as soon as the libellant quit eating 
the respondent grabbed what remained of them and tiirev *hem in 
the yard so that his child could not get them to eat. 

The respondent also tried to belittle the libellant in the presence 
of others, especially members of his church, and to subject him to 
their criticism and contempt. 

On the 26th of March, 1920, the respondent threatened to kill the 
libellant with a cleaver. After using very abusive language she called 
his daughter "a dirty little bitch" and when libellant remonstrated 
with her she grabbed the telephone to throw it at him; she also tried 
to throw a lighted lamp at him, and slapped him on the face and grab- 
bed his glasses and threw them on the floor, and when the libellant 
tried to hold her and prevent her from doing dam^age she said, "If I 
had the cleaver knife I would lav your skull open from the one end to 
the other. I have done everything for two years to try to get you 
to leave this house but you have not had gumption enough to go." 
Thereafter^ on April 20, 1920, the libellant went upstairs and found the 
cleaver knife on the washstand under the stand cover on the side of 
the bed on which his wife slept. 

This vile language was also used by the respondent to the libellant 
in the presence of his mother, as appears on page 14 of the notes of 
testimony, when she said to him: "No he would not do that, he ought 
to have some cock-sucker whore, then hb would know how to treat 
her." 

She repeatedly called the libellant a coward, and continually held 
the jail sentence over him if he would not do so and so in the .way 
of money matters, stating that all libellant had to do was to leave 
and she would soak him in jail. This conduct became worse as time 
advanced and the respondent became harder to get along with. 

On one occasion she said to libellant, "By the time I get through 
with you, you will not be of any use to any other woman;" and when 
she would try to kick him she would try to kick him in the privates. 

Held, sustaining exceptions to the master's report, that the husband 
was entitled to a decree. 

In an action for divorce by a husband, on the ground of cruel and 
barbarous treatment, the husband was asked whether his purpose in 
applying for a divorce was to avoid paying an order of court for the 
support of his wife. His reply was that his purpose was to be a. free 
man, entirely free from this woman and to make a home for his 
mother and daughter. 

Held, that the answer was not controlling against his right to a 
decree. 

Exceptions to Master's report. C. P. Dauphin County, No. 
1176, September Term, 1920. 

Forre^ Mercer, for libellant. 

Robert T. Fox, for respondent. 

Wickersham, J., May 2, 1921. 

The libellant filed his libel in divorce allegfing that the re- 
spondent, Clara B. Oyler, ''on or about the 26th day of March, 
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1920, and at divers other times, at Harrisburg aforesaid, was 
guiky of such cruel and barbarous conduct toward and treat- 
ment of the libellant and indignities to the person of the li- 
bellant as to render said libellant's condition intolerable, and 
his life burdensome, and to endanger the life of said libellant 
in the manner following, to wit:" 

The libellant proceeded to set forth at length the indig- 
nities and barbarous treatment to which he was subjected 
by the respondent, whereupon a subpoena was issued, and 
the respondent appeared and filed her answer denying the 
allegations contained in the libel. 

On January 12, 1921, Harry L. Dress, Esq., was appointed 
Master in this case by the court. 

The Master proceeded to take the testimony of the libel- 
lant and his witnesses and of the respondent and her witnes- 
ses, and after considering the same, filed his report in which 
he concluded: "From all the evidence submitted, the Master 
is unable to conclude that respondent's course of treatment 
of the libellant, taken as a whole, is sufficient to sustain a 
finding of fact essential to a lawful and legal dissolution of the 
marriage tie, and the Master therefore recommends that the 
prayer of the libellant be dismissed, and that a decree may 
be made in accordance therewith." 

The libellant filed exceptions to the report of the Master, 
alleging as errors : 

"1. The learned Master erred in finding that 'the testimony 
in this case does not measure up to the standard that would 
justify a decree in divorce on the ground as stated in the li- 
bel.' 

"2. The learned Master erred in his conclusion that re- 
spondent's course of treatment of libellant, taken as a whole, 
is 'not sufficient to sustain a finding of facts essential to a law- 
ful and legal dissolution of the iharriage tie.' 

"3. That the learned Master erred in his recommendation 
that the prayer of the libei be dismissed, and that a decree 
be made in accordance therewith." 

This matter came on to be heard and after a careful exam- 
ination of the evidence taken and consideration of the report 
of the Master we find the following: 

FACTS 

1. That George A. Oyler and Clara B. Oyler were legally 
married. 

2. That it appeared early in the married history of this 
couple that the respondent married the libellant for the pur- 
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pose of being supported and that she frequenly threatened 
that when he would come home sometime he would find him- 
self in an empty house and that when she would go she would 
not go empty handed. 

3. The respondent treated the Hbellant's religion with con- 
tempt and very frequently attempted to break up his fam- 
ily worship by the rattling of dishes and by other annoyances. 
She carried this conduct on to such an extent as to make it 
necessary for the libellant and his little daughter to say their 
prayers in bed. 

4. The respondent was profane and vulgar habitually. 
This occurred sometimes three, four, or a dozen times a day, 
and at other tim^es not for three or four days; but when the 
respondent was out of sorts then she would engage in that 
profanity and vulgarity in the presence of the libellant and his 
little daughter. Amy; the language used was smutty, black- 
guarding language. 

5. When the respondent was in her cross spells she would 
not cook for the libellant or his family, and these spells would 
last for a week or more at a time. 

6. When the respondent would get one of her cross spells 
she would throw anything she could get at the libellant and 
on one occasion in particular she beat the libellant over the 
legs with a skillet so that the blood ran down over his shoe- 
tops. 

7. Upon one occasion, the week of the 22nd of March, 
1920, the respondent had refused to cook anything until Fri- 
day evening, when she had a few fried potatoes ; his child had 
nothing to eat that whole week but bread, water and molasses. 
The libellant saved a few of the fried potatoes for the child and 
as soon as the libellant quit eating the respondent grabbed 
what remained of them and threw them in the yard so that 
his child could not get them to eat. 

8. The respondent also tried to belittle the libellant ift 
the presence of others, especially members of his Church, 
and to subject him to their criticism and contempt. 

9. On the 26th of March, 1920, the respondent threatened 
to kill the libellant with a cleaver. After using very abus- 
ive language she called his daughter "a dirty little bitch" 
and when libellant remonstrated with her she grabbed the 
telephone to throw it at him ; she also tried to throw a lighted 
lamp at him, and slapped him on the face and grabbed his 
glasses and threw them on the floor and when the libellant 
tried to hold her and prevent her from doing damage she 
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said, "If I had the cleaver knife I would lay your skull open 
from one end to the other. I have done everything for two 
years to try to get you to leave this house but you have not 
had gumption enough to go." Thereafter on April 20, 1920, 
the libellant went upstairs and found the cleaver knife on the 
washstand under the stand cover on the side of the bed on 
which his wife slept. 

10. This vile language was also used by the respondent 
to the libellant in the presence of his mother, as appears on 
page 14 of the notes of testimony, when she said to him : "No 
he would not do that, — he ought to have some cock-sucker 
whore, then he would know how to treat her." 

11. She repeatedly called the libellant a coward, and con- 
tinually held the jail sentence over him if he would not do 
so and so in the way of money matters, stating that all libel- 
lant had to do was to leave and she would soak him in jail. 
This conduct became worse as time advanced and the respond- 
ent became harder to get along with. 

12. The libellant tried in every way he could to get along 
with his wife and to keep her conduct from the public on 
account of the position he held in the Church, and on account 
of his children, 

13. On one occasion she said to libellant, "By the time I 
get through with you you will not be of any use to any other 
woman ;" and when she would try to kick him she would try 
to kick him in the privates. 

14. The libellant, finding it impossible to longer live with 
the respondent, left her on or about the 20th day of April, 
1920. 

DISCUSSION. 

It will be observed that this action was commenced and 
is prosecuted under the provisions and by the authority of the 
Act of May 8, 1854, P. L. 644, as amended by the Act of June 
25, 1895, P. L. 308, which provides as follows: 

"Where a wife shall have, by cruel and barbarous treat- 
ment or indignities to his person, rendered the condition of 
her husband intolerable or life burdensome," a divorce may 
be granted. 

We think the allegations contained in the libel have been 
sustained by the weight of the evidence. The testimony of 
the libellant has been corroborated by other witnesses, and, 
while the wife enters a denial of the testimony respecting the 
vile, profane, black-guarding language habitually used by her 
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in her family relation with her husband, and in the presence 
and hearing of his mother and daughter, we think the weight 
of the evidence sustains the testimony of the husband and his 
witnesses. After very carefully studying the evidence we 
are convinced that the facts which we have found as above 
stated are fully justified by the weight thereof. 

It is not necessary that the treatment of this respondent 
should have endangered the life of her husband, the libellanit : 
Bamsdall vs Bamsdall, 171 Pa. 625. 

'Indignities to the person*' and "cruel and barbarous treat- 
ment" are two distinct causes of divorce. The amendment 
of the Act of 1854 by the Act of 1895, clearly indicated it to 
be the legislative intention that "indignities to the person" 
which rendered the condition of the husband intolerable or 
life burdensome should be a cause for divorce, even though 
they did not necessarily involve "cruel and barbarous treat- 
ment:" Ponthus vs Ponthus, 66 Pa. Superior Court Reports, 
257. 

It does not appear clearly from the evidence that the hus- 
band ever provoked the abusive assaults from the tongue of 
his wife which she so frequently imposed upon him; on the 
other hand he appears to be a man of deep religious convic- 
tion who tried to give his wife a good, comfortable. Christian 
home. She did not seem even to be satisfied with or in any 
way appreciate his efforts in this behalf, but so interfered with 
his family religious worship as to, at times, compel him and his 
daughter to say their prayers in bed. The blasphemous, pro- 
fane, and vulgar language with which he was so constantly 
assailed by his wife, were certainly calculated to render the 
life of a man of religious convictions intolerable and burden- 



some. 



No gage has yet been set by which the patience or endur- 
ance of a man or woman can be measured under such trying 
conditions. Each case must in some degree be determined 
by its own environment, but we doubt if there are many men 
who would patiently endure such persistent and continuous 
humiliations: "Yetter vs Yetter, 45 Pa. Superior Court Re- 
ports, 332. 

Some significance is also to be attached to the testimony 
that when the libellant attempted on one occasion to hold the 
respondent and prevent her from throwing at him the tele- 
phone and a lighted lamp, she threatened to lay open his head 
with the cleaver, and sometime later he found the cleaver un- 
der the cover of the wash stand on the side of the bed on 
which his wife slept. 
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The Master appears to base his conclusion very largely upon 
the answer of the libellant to one question asked him by coun- 
sel for respondent in cross-examination, to wit: 

"Q. Isn't your whole purpose in- getting this divorce to get 
away from paying the order of court? 

"A. No sir, it is to be an entirely free man, entirely free 
from this woman ; another purpose is to make a home for my 
mother and daughter, that is my main purpose." 

The Master reached the conclusion that this answer was 
controlling. We do not think so. One of the duties imposed 
upon this libellant was to furnish a home for his daughter — 
his child — and if the respondent made his home and life so 
intolerable that it was impossible for his daughter to live in 
the same house with her, it does not necessarily follow, under 
such circumstances, that the father was compelled to turn 
her out on the street to become, perhaps, a beggar and a va- 
grant. 

We should not deal too harshly with the sentiment of a fath- 
er who desires to maintain a home for his daughter. He was 
perfectly willing also to supply a good. Christian home for his 
wife if she had been willing to so behave herself as not to make 
the life of her husband burdensome and intolerable. We think, 
therefore, the Master gave more importance to the latter part 
of the answer of the libellant than was justifiable under all of 
the evidence in this case. 

CONCLUSIONS OF LAW 

L The exceptions to the Master's report are sustained. 

2. The allegations of the libellant as contained in his 
libel filed in this case, are sustained by the weight of the evi- 
dence. 

3. The libellant is entitled to a divorce from the respond- 
ent. 

4. A decree will be signed upon the application of counsel, 
on payment of the costs. 



Commonwealth of Pennsylvania vs Joseph S. Miller. 

Criminal law)— Informatian — ^Indictnuent. 

An indictment, based on an information that does not contain any 
of the essentials of the offense charged in the indictment, will be 
quashed. 

Motion to quash indictment. Quarter Sessions of Dau- 
phin County, No. 33 September Sessions, 1920. 
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Philip S. Moyer, District Attorney, and Scott S. Leiby, for 
Commonwealth. 

Geo. Ross Hull, for defendant. 

Hargest, P. J., April 22, 1921. 

The defendant moves to quash this indictmeu/t and assigns 
a number of reasons therefor. The first reason is : "The infor- 
mation does not support the indictment." The only crime 
charged in the information is that of procuring a false regis- 
tration, while the crime charged in the indictment is that of 
voting at a primary without possessing the necessary quali- 
fications. 

The information charges that the defendant did "cause him- 
self to be registered at the office of the County Commissioners 
in Harrisburg, aforesaid, as a legal resident voter, at No. 253 
North Street in said city, and made affidavit that he had been 
an occupant of that house for five months previous to that 
date, whereas he had not been a resident of that house for the 
legal period required to qualify him as a voter in the second 
precinct of the fourth ward, but he nevertheless voted at that 
precinct of that ward at the primary election held at the Hope 
Eingine House in said precinct and ward on the 18th day of 
May, 1920, contrary to the Act of Greneral Assembly, in such 
cases made and provided." 

The indictment charges that the defendant 'Mid unlawfully, 
wilfully, fraudulently and knowingly * * * vote at a pri- 
mary held" on the 18th day of May, 1920, at the polling place 
of the second precinct, fourth ward, in the city of Harrisburg, 
the defendant "not then and there possessing the qualifications 
of a voter at such primary, and he the said Joseph S. Miller 
then and there knowing that he did not possess tiie qualifica- 
tions of a voter at such primary." 

Section 23 of the Act of July 12, 1913, P. L. ;;i9, 740, pro- 
vides, in part, as follows : "Any person who votes of attempts 
to vote at a primary, knowing that he does not possess the 
qualifications of a voter at such primary as indicated by this 
Act * * * shall be guilty of a misdemeanor. * * * " 

Clause 3, Section 1, of Article VHI of the Constitution of 
1874, provides that in order to be qualified, a voter "shall have 
resided in the election district where he shall offer to vote at 
least two months immediately preceding the election." 

Section 13 of the Uniform Primary Act of July 12, 1913, 
P. L. 719, 733, provides that the qualifications of electors en- 
titled to vote at a primary shall be the same as the qualifica- 
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tions of electors entitled to vote at elections within the elec- 
tion district. The Act of March 5, 1906, P. L. 63, as amend- 
ed by the Act of June 16, 1911, P. L. 1014, and the Act of 
July 6, 1917, P. L. 738, provides for personal registration of 
voters and also provtdes for residence within the election dis- 
trict. The information does not charge that the defendant 
was not a resident of the election district for the period neces- 
sary to qualify him to vote at the primary; it charges only 
that he caused himself to be registered as a voter at No. 253 
North Street, and made an affidavit that he was an occupant 
of that house for five months and that "he had not been a res- 
ident of that house" for the legal period to qualify him to vote. 

The information does not charge that the defendant was 
not a resident of the district or that he voted knowing that he 
did not possess the qualifications of a voter. It was not nec- 
essary for him to live in any particular house if he lived in 
the precinct. Everything charged in this information may 
be true and yet the defendant may not have committed the 
offense charged in the indictment. It is altogether possible 
that the defendant may not have been a resident of that house 
long enough to qualify him as a voter, and yet he might have 
resided in the election district long enough for such purpose. 

The information must contain the essential elements of 
the offense. Commonwealth vs Loreman, 46 C. C. 250, Com- 
monwealth vs Campbell, 22 Sup. Ct. 98. The indictment need 
not conform precisely with the phraseology of the information 
if the offense be charged in the information. Commonwealth 
vs Gouger, 21 Sup. Ct. 217, and exact accuracy is never re- 
quired in an information. Commonwealth vs Momingstar, 
12 C. C. 34. But where the information leaves out the essen 
tial elements necessary to constitute the offense, it will not 
support an indictment. Commonwealth vs Herr, 26 Lane. 334. 

This information is not only unskillfully drawn but it does 
not contain any of the essentials of the offense charged in the 
indictment. It does not charge, either in terms or by neces- 
sary inference, that the defendant unlawfully voted at the 
primary when he did not possess the qualifications of a voter 
and that he knew, at the time, that he did not possess such 
qualifications. This is the offense charged in the indictment. 
The information is so at variance with the indictment that 
we are of opinion that it must be quashed. 

There are a number of other reasoms assigned in the motion 
to quash the indictment, some of which may be equally fatal, 
but it is not necessary to discuss them. 
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For the reasons above given, the indictment is hereby 
quashed. 

This conclusion does not prevent a consideration of the 
case on its merits, because a new i^ormatioii may be made. 



Paul Moog vs S. H. Zimmerman 

Affidavit of defense-— Sufficiency. 

In an action on a guaranty accompanying the assignment of a 
judgment, an affidavit of defense shows that the judgment guar- 
anteed is a valid and existing lien on real estate, and which raises 
questions of fact which should be passed upon by a jury, is sufficient 
to prevent judgement. 

Motion for judgment for want of a sufficient affidavit of 
defense. C. P. Dauphin County, No. 116 January Term, 

1921. 
Paul A. Kunkel, for plaintiff. 
S. H. Zimmerman, for defendant. 
Wickersham, J., April 18, 1921. 

It is alleged in the plaintiff's statement that on July 28, 
1917, a certain judgment entered to No. 248 January Term, 
1914, in the Court of Common Pleas of Dauphin County, and 
on that date owned by F. B. Ash, was assigned to the plain- 
tiff in the case, and that the defendant, S. H. Zimmerman, 
guaranteed payment of the judgment, for value received. 

It is further alleged that neither of the defendants in the 
judgment to No. 248 January Term, 1914, are worth anything 
for reasons given in paragraph five of plaintiff's statement; 
that the defendant, S. H. Zimmerman, was a party to the as- 
signment of a worthless judgment to the plaintiff who paid 
$250.00 for it, and therefore the plaintiff claims to recover 
this amount from the defendant. 

The affidavit of defense denies or explains the material 
parts of plaintiff's statement and directs our attention to a 
decree of this court entered to No. 627 Equity Docket, in 
which Emma Auar, et al., are the plaintiffs, and S. H. Zim- 
merman, the defendant, the twelfth paragraph of which de- 
cree is as follows: 

'*12. That the judgments entered to No. 248 January Term, 
1914; No. 143 January Term, 1913; and No. 399 January 
Term, 1916; in the Court of Common Pleas of Dauphin 
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County, are hereby decreed to be valid and existing liens 
against the real estate of William Auar, deceased, described 
in the bill of complaint filed in this case, with interest from 
the date of this decree, with the same eflFect and no other, 
as if the Sheriff's sale on Fi. Fa. No. 33 January Term 1917, 
had not been made." 

We think this decree disposes of one of plaintiff's conten- 
tions. With regard to the other contentions, it may well be 
that before the plaintiff can claim to collect anything from 
the defendant, who guaranteed the payment of this judg- 
ment, the plaintiff must first exhaust his remedy against the 
estate of the defendants named in the judgment above re- 
ferred to. 

For the reasons above mentioned, and because we think 
disputed questions of fact are raised in the affidavit of defense 
which should be passed upon by a jury, the motion of the 
plaintiff for judgment for want of a sufficient affidavit of 
defense is over-ruled. 



Joseph J. Pilkay vs Louis Begelfer 

New trial — ^Improper remarks of counsel — ^Withdraiwal of juror — 

Allegata and probata 

In an a<:tion for damages for death caused bv the alleged negli- 
gent operation of an automobile, counsel for plaintiff drew a plan of 
the street intersection at which the accident occurred and used it in 
his argument to the jury. Counsel for defendant obiected to the 
use of the plan and its use was discontinued. Held, that the court 
properly over-ruled a motion to withdraw a juror, based on the use 
of the plan. 

When remarks of counsel, which were made the ground of a mo- 
tion to withdraw a juror, have not been properly brought upon the 
record, thev cannot be considered on a motion for a new trial. 

In an action for damages for the killing of plaintifFs daughter 
by defendant's automobile, the statement alleged that defendant 
came up Green street to the intersection of Green and Broad streets, 
the admitted point at which plaintiffs daughter was killed. 

The proof was that defendant drove his car northward on Second 
street, one square west of Green street, to Broad street and thence 
eastward on Broad street to the admitted point at which he struck 
phiintifFs daughter. Held, that the variance was immaterial. 

In an action for damages for the killing of plaintiffs daughter 
by defendant's automobile, a point for charge that, "If the earning 
capacity of plaintiff is sufficient for his comfort and needs he cannot 
recover for the death of his daughter" is properly refused. 
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Motion for new trial. C. P. Dauphin, county. No. 462 
June Term, 1919. 

Paul A. Kunkel, for plaintiff. 

Rosenberg & Rosenberg, for defendant. 

Wickersham, J., May 4, 1921. 

This case was carefully tried, resulting in a verdict in 
favor of the plaintiff. The defendant filed a motion for a 
new trial, the principal reason therefor being that the court 
refused to withdraw a juror on motion of couiQsel for the 
defendant because of the improper remarks of counsel for 
the plaintiff, and because counsel for the plaintiff, in en- 
deavoring to illustrate his argument to the jury, drew upon a 
piece of paper a plan of the intersection of the streets in 
the City of Harrisburg, at the point where the accident oc- 
curred. The attorney for the defendant objected to the 
use of this plan, whereupon its use was discontinued. We 
do not think, therefore, that the jury could have been influ- 
enced in any way by the use of this sketch and therefore we 
declined to withdraw a juror and continue the case. 

Our attention has not been specifically directed to the 
alleged improper remarks of counsel for the plaintiff except 
as they appear upon the record and in the motion of coun- 
sel at that time for the withdrawal of a juror and the con- 
tinuance of the case. 

The remarks of counsel about which complaint is made 
in the fifth, sixth and seventh reasons for a new trial have 
not been properly brought upon the record as required by 
law, and therefore cannot be considered. The court was 
of opinion at the time, however, that the defendant was not 
in any way injured by its refusal to withdraw a juror and 
continue the case. 

"As a general rule a motion to withdraw a juror and con- 
tinue the case, upon the ground of objectionable remarks 
made by counsel in addressing the jury, is addressed to the 
sound judicial discretion of the trial court, and its refusal 
of the motion is reviewable only for abuse of discretion:" 
Lores ti V. Sulkin, 49 Pa. Superior Court Reports, page 417. 

It was also argued very strenuously at the trial that there 
was a material variance in the allegata and probata in this 
case and that therefore a juror should be withdrawn and 
the case continued. It is alleged in the plaintiff's state- 
ment that just preceding the accident, the defendant, 



' 
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"driving his automobile suddenly came northwardly up 
Green Street with negligent and reckless speed, and, just 
as the said Mary R. Pilkay was midway across Verbeke 
Street as* aforementioned, the defendant turned his auto- 
and without diminishing his speed or sounding any warning 
struck the said Mary R. Pilkay and hurled her with g^eat 
force and violence supine on the ground." 

The plaintiff's statement shows very clearly that the 
daughter of the plaintiff, Mary R. Pilkay, lost her life be- 
cause the defendant's automobile collided with her at the 
corner of Green and Broad (sometimes called Verbeke) 
Streets, in the City of Harrisburg. About that matter there 
was no dispute; it was admitted that the defendant struck 
Mary R. Pilkay at the place alleged in the plaintiff's state- 
ment and that she lost her life because of this collision. The 
variance consisted in the evidence offered by the plaintiff 
and admitted by the defendant that instead of coming up 
Green Street he drove his car northward on Second Street, 
one square west of Green Street, and then turned eastward 
on Broad (Verbeke) Street and drove in an eastwardly di- 
rection along Broad (Verbeke) Street until he struck 
Mary R. Pilkay at the comer of Broad (Verijeke) and Green 
Streets. We were of the opinion at the trial that the evi- 
dence did the defendant no harm. The form of action was 
not changed, nor was there variance between the allegation 
of the place and manner of the accident and the proof thereof. 
The only variance consisted in the proof as to the name of 
the street upon which the defendant approached the point of 
contact, whether he drove up Green Street or whether he 
drove up Second Street, one square west of Green Street. As 
proven, the facts favored the defendant as they showed that 
he was on Verbeke Street for a square before he reached the 
point of collision, and therefore he was in plain sight of Mary 
R. Pilkay as she crossed Verbeke Street, which facts so proven 
gave defendant greater cause for argument that she was guilty 
of contributory negligence in attempting to cross the street 
m front of his moving automobile which must have been plain- 
ly visible. The fact was admitted by all the witnesses that 
the accident occurred at the comer of Green and Broad (Vier- 
beke) Streets, and therefore for the reasons given above we 
considered the variance immaterial and refused to withdraw 
a juror and continue the case. 

"Although the allegata and probata may not entirely agree, 
if the defendant is not misled, and the variance does not in 
any manner affect the trial on its merits, or set up a different 
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cause of action, or impose any diflFerent burden on the defend- 
ant, the variance will not be considered material : "Tarentum 
Lumber Company vs Marvin, 61 Pa. Superior Court Reports, 
page 294; Ponti vs Philadelphia, 63 Pa. Superior Court Re- 
ports, page 428. 

Complaint is also made that the court erred in refusing to 
charge the jury as follows: 

"If the earning capacity of J. J. Pilkay is sufficient for his 
comfort and needs he cannot recover for the death of his 
daughter." 

We refused to affirm this point because we regarded it as 
immaterial. It clearly appeared from the evidence that the 
daughter of this plaintiff aided him in keeping up his home 
after the death of his wife some ten years before this accident 
occurred ; that she contributed financially and otherwise to his 
support and to the maintenance of this home ; that she helped 
to make him comfortable and liis life happy. All this he lost 
by her death, and he is now compelled to reside in one room 
in the home of a married daughter having a husband and 
children. We concluded that the question of what damage 
he sustained, if any, should be submitted to the jury, and we 
are satisfied with their verdict, which, under all the circum^ 
stances of the case, we believe to be extremely reasonable. 

We think, therefore, and so decide, that the reasons alleged 
for a new trial are without merit, a new trial is refused, and 
judgment may be entered by the Prothonotary upon the pay- 
ment of the jury fee. 



Augustus H. Haines vs Harrisburg Railways Company 

New trial.. 

On a motion for a new trial, the evidence must be viewed in the 
light most favorable to the plaintiff; every inference favorable to the 
plaintiff must be drawn from it and it must be taken as true. 

While the court should not interfere with the functions of the 
jury, 3fet when it is apparent that the jury has returned a verdict 
excessive in amount and clearly beyond what the evidence warrants, 
the court should set it aside or reduce it. This duty is as impera- 
tive as any other that rests on the trial court and there should be no 
hesitancy in performing it. 

There is no rule by which either courts or juries can measure the 
compensation for pain and suffering, but it must be reasonable. 

In this case the verdict was $5,000.00, which the court reduced to 
$3,718. 
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Motion for a new trial. C. P. Dauphin County, No. 267 
March Term, 1919. 

Maurice R. Metzger and Beidleman & Hull, for plaintiff. 

C. L. Bailey Jr. and Geo. F. Lumb, for defendant. 

Hargest, P. J., May 11, 1921. 

The principal reason pressed in support of the motion for 
a new trial is that the verdict was excessive and was not sup- 
ported by the evidence. 

The trial, which was had December 13, 1920, resulted in a 
verdict for the plaintiff for $5,000 for personal injuries sus- 
tained on the ISth day of November 1918. 

In considering this motion the evidence must be viewed in 
the light most favorable to the plaintiff. Kunkel vs Alleni- 
town P. C. Co. 249 Pa. 106. Every inference favorable to the 
plaintiff must be drawn from the testimony (Glenn vs Kittan- 
ning, I. & S. Mfg. Co., 62 Sup. Ct 163, Mountain vs A. M. 
Window Glass Company, 263 Pa. 181), and the plaintiff's 
testimony must be taken as true. Wiles vs Emerson Brant- 
ingham Compan.y, 267 Pa. 47. On the other hand, while the 
trial court *'should not interfere with the fumctions of the jury 
and undertake to determine facts which is exclusively the pro- 
vince of the jury, yet when it is apparent that the jury has 
returned a verdict excessive in amount and clearly beyond 
what the evidence warrants, the court should set aside or 
reduce the verdict. This is a duty as imperative as any other 
which rests upon a trial court, and there should be no hesi- 
tancy in performing it." Hollinger vs York Railways Com- 
pany, 225 Pa. 419. 

The testimony in this case shows that the plaintiff was, at 
the time of the trial, sixty-six years old, and that he had work- 
ed at different kinds of jobs in a cigar factory in Steelton for 
eleven years. There is no evidence that he was skilled in any 
trade. The work which he was doing prior to his injury was 
in the drying-room of the cigar factory, laying and shaking 
out tobacco and putting it on racks to dry, and then taking 
it from the racks and putting it in a bin in large cases which 
weighed from 380 to 400 pounds. Between three and four 
weeks prior to the injury he was transferred to the engine 
room to take an engfineer's place, and for the latter work he 
was paid $27.50 per week. When he was able to go back to 
his work he was given his old job in the drying-room, at 
$24.00 per week. He lost twenty-three weeks between the 
time of the injury and the time of the trial. Three weeks 
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before the trial, which was more than two years after the in- 
jury, he quit work on account of pain and suflfering. Imme- 
diately after his injury he was confined one week in the hos- 
pital, but was given no treatment except rubbing of the hip. 
The doctor said that his hip was dislocated and the ligaments 
torn, but the X-rays showed a piece of the bone broken off the 
acetabulum or hollow portion of the hip joint about one inch 
long and three-eighths of an inch wide. After leaving the 
hospital he was four weeks in bed, and suffered pain, and, 
according to his testimony, still suffers paioi. He paid one 
doctor six dollars and another two dollars; paid twenty 
dollars to the hospital ; owes his daughter-in-law forty dollars 
for four weeks' care of him while he was in bed, and has ex- 
pended two dollars and seventy-five cents for a conveyance 
to take him from the hospital and ten dollars for medicines, 
making total expenditures of eighty dollars and seventy- 
five cents. In addition to the twenty-three weeks which the 
plaintiff said he lost in work between the time of the injury 
and the time of the trial, he said that he had not worked all 
of the days of all the weeks in which he did work, because 
his hip hurt him too much. But his testimony as to the loss 
of time in addition to the twenty-three weeks, was so in- 
defimite (Notes of Testimony page 26) that any finding based 
upon it would have been the merest guess. It would have 
been an easy matter to have shown from the books of the cigar 
factory the exact number of days which he lost during the 
weeks that he was at work. In ascertaining whether this 
verdict is excessive, the testimony as to days lost in which he 
did not work the full time must be excluded. The Court 
cannot overlook the fact, because it is a matter of common 
knowledge, that when the plaintiff was injured apd from that 
time even up to the time of the trial, wages were at a high 
point. He was earning $27.50 per week working "in the en- 
gineer's place" and had been doing that for about three or 
four weeks before the injury. There is no suggestion in the 
testimony that this was a permajnent employment, and the 
only inference which can be drawn from the testimony is 
that the position in the drying room was his regular position. 
This position he secured when he was able to go back to 
work. There is no evidence that he received, before he was 
hurt, more than $24.00 per week, for work in the drying room 
and this is the amount which he received when he returned 
to work. But if we give him the benefit of the doubt and 
assume that the twenty-three weeks' work which he lost 
would have been at the rate of $27.50 per week, his loss in 
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earnings up to the time of the trial amounted to $63825, 
which, with the $80.75 expended, amounted to $718.00. 

The evidence shows that he worked at a disadvantage, and, 
at times, with pain. (Notes of Testimony page 13). He 
stopped his work three weeks before the trial because his 
leg pained him too much, but there is no evidence that the 
condition which required him to stop three weeks before the 
trial was in any way permanent, and there is no testimony, 
medical or otherwise, that justifies the conclusion that the 
plaintiff will be incapacitated from work in the future. All 
that every inference favorable to the plaintiff warraaits is that 
the plaintiff will suffer pain and discomfort in the future,* in 
the pursuit of his work. 

While in our opinion there is no evidence upon which the 
jury could have based any specific finding of loss of earnings 
in the future, we think that in considering whether the ver- 
dict is excessive, an allowance of $1,000 therefor would be 
liberal, and perhaps more than the testimony warrants. There 
is no rule by which either courts or juries can measure the 
compensation for pain and suffering, but it must be reasonable, 
and in this case, from the evidence, we think that anything 
beyond $2,000 would not be reasonable. 

This leads us to the conclusion that after making every 
liberal allowance to the plaintiff and drawing every favorable 
inference for him that the testimony warrants, the verdict 
should not, under the evidence, have exceeded $3,718.00. 

If the plaintiff will remit, within thirty days from the filing 
of this opinion, all of the verdict in excess of $3,718.00, the 
motion for a new trial will be overruled; otherwise, a new 
trial will be granted. 



Joseph R. Tilghman vs Margaret M. Tilghman 
Divorce— Returti dasrs— Act of April 22, 1905. 

A subpoena in divorce may be made returnable to a monthly re- 
turn day. The Acts of April 20, 1911. P. L. 71. June 1, 1915, P. L. 
674, and May 8. 1919, P. L. 164, do not repeal the Act of April 22, 
1905, P. L. 293. 

Libel in divorce. C. P. Dauphin County, No. 387, January 
Term, 1921. 

Scott S. Leiby, for libellant. 

Robert Stucker, for respondent. 
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The question whether subpoenas m divorce may now be 
made returnable to a monthly return day was informally 
raised before this Court and we thereupon directed this case 
to be placed upon the argument list because the matter seemed 
to be of such importance as to require careful consideration. 

The libel in divorce in this case was presented, asking that 
the subpoena be awarded, returnable to the next monthly re- 
turn day, and the question involved is whether the Act of 
April 22, 1905, P. L. 293, is repealed by later legislation. That 
Act is entitled "An Act providing for the presentation of 
libels in divorce to the several courts of common pleas, and 
awarding of subpoenas thereon." 

Section 1 provides that a subpoena "may be made return- 
able to the next or any subsequent quarterly or monthly re- 
turn day; provided the time to which it is made returnable 
be at least thirty days after the awarding of said subpoena," 
and Section 2 provides that *^any alias or pluries subpoenas 
or order of proclamation may be made returnable to any quar- 
terly or monthly return day * * Provided that the return 
shall be at least thirty days after the awarding" thereof. 

Under Section 2 of the Act of March 13, 1815, P. L. 286, 
the subpoena could be niade returnable only to "the next or 
any subsequent court of common pleas," which has been con- 
strued to mean the next quarterly return day. 

Section 2 of the Act of March 13, 1815, has been amended 
by the Acts of April 20, 1911, P. L. 71, June 1, 1915. P. L. 
674, and May 8, 1919, P. L. 164. The language of the Act of 
1815 which requires the subpoenas to be made returnable to 
the quarterly return day has been repeated in these amend- 
ments. It was therefore suggested that these amendments 
repealed the Act of 1905. 

In the case of Wagner vs Wagner, 24 Dau. Co. Rep. 147, 
we had occasion to consider whether these acts of 1911, 1915 
and 1919 repealed the Act of April 14, 1834, so as to require 
subpoenas to be signed by a judge of the court in person, and 
we held that they did not have that effect. In that case we 
said, page 159, with reference to these three acts: 

"What then, was the legislative intent in amending the Act 
of 1815? It is apparent that the amendment of 1911 was in- 
tended to take away the right to have the issue determined by 
the jury as of course, and to permit the Court to determine 
whether the issue could be so tried 'without prejudice to pub- 
lic morals,' and if the Court found that an issue could not be 
so tried, to refuse it. This amendment was also intended to 
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provide for masters in divorce proceedings. It is also appar- 
ent that the amendment of 1915 was for the sole purpose of 
eliminating the requirement that the wife should file a libel 
in divorce by her next friend, and also the requirement that 
the libel should be sworn to before one of the judges of the 
court, or a justice of the peace, by permitting the affidavit 
to be taken before 'any person in the county legally authorized 
to take acknowledgments/ 

'It is equally apparent that the amendment of 1919 was to 
eliminate the requirement that the subpoena should be served 
fifteen days befor-e the return day and to provide that it may 
*be served on or before the return day of the same* and to 
validate divorces in which the 'service had theretofore been 
made within fifteen days of the return day/ 

'**We think these are the solt purposes of the three amend- 
ments referred to." 

In the case of Gumbert vs Gumbert, 38 C. C. Rep. 562, the 
question was whether the Act of April 20, 1911, P. L. 71, 
repealed the Act of March 10, 1899, P. L. 8, and the decision 
of that question involved the same principle as is involved in 
this case. The Court there held that the Act of 1911 did not 
repeal the Act of 1899, and by way of illustration referred to 
various Acts of Assembly, including the one relative to re- 
turn days of subpoenas, now under consideration, and indi- 
cated that, in the opinion of the Court, none of these Acts of 
AssembW were repealed by the subsequent amendments to 
Section 2 of the Act of March 13, 1815. 

In Endlich on Interpretation of Statutes, Section 194, it is 
said : "It has been held that where a statute merely re-enacts 
the provisions of an earlier one, it is to be read as part of the 
earlier statute, and not of the re-enacting one, if it is in con- 
flict with another passed after the first, but before the last 
Act; and therefore does not repeal by implication the inter- 
mediate one.*' 36 Cyc. 1084. 

For these reasons we are of opinion that the Acts of 1911, 
1915 and 1919 do not have the effect of repealing the Act of 
AprU 22, 1905, P. L. 293, permitting subpoenas to be made 
returnable to the monthly return day. 



Eugene P. Ochs vs Harold W. Heller 
Mechanics lien— Scire faidaa— Affidavit of defense— Sufficiency. 

Where there is ansrthing upon the record at the time a motion is 
made for judgment for want of a sufficient affidavit of defense, which 
shows for any reason that the plaintiff is not entitled to judgment, 
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it 18 the dnty of the court to deny the motion and send the case to a 
jury. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 1123, September Term 
1920. 

A. Ross Walter, for plaintiff. 

S. S. Rupp, for defendant. 

Wickersham, J., June 27, 1921. 

A mechanics lien was regularly filed in this case by the 
plaintiff to secure the payment of $5601.07, with interest there- 
on from September 21, 1920, claimed by the plaintiff to be pay- 
able to him as the balance due for the erection by him for 
the defendant of a one-story bungalow on Twenty-third Street 
in the City of Harrisburg. It is claimed in the pleadings that 
the contract between the plaintiff and the defendant providing 
for the erection and construction of said bungalow was in 
writing, a copy thereof being annexed to the mechanics lien 
and marked Exhibit A, wherein it is provided, inter alia : 

"7. That for the purpose of this contract and the work 
done by virtue thereof, the undertaking contemplated and 
agreed upon shall consist of nine different operations, as fol- 
lows: 

1. Cellar digging, 

2. Foundation work, 

3. Brick work, 

4. Plastering, 

5. Plumbing, 

6. Electric work, 

7. Carpenter work, 

8. Roofing and tinning, 

9. Finishing." 

It was further provided that within a reasonable time after 
the completion of each one of the aforesaid nine different 
operations, the plaintiff was to furnish and submit, or cause 
to be furnished and submitted to the defendant, a statement 
or statements showing accurately the cost price of such opera- 
tion, and that the defendant, upon receipt of such statements, 
should immediately pay to the plaintiff the total amount of 
money as indicated and represented by the said statements 
and in addition thereto but simultaneously therewith an 
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amount equivalent to ten per centum of the total amount so 
indicated and represented. 

The plaintiff also attached to the said mechanics lien an 
itemized s'.atement showing the cost of said bungalow to be 
$8160.94; which, after allowing credits, including a payment 
on account by the defendant of $2500.00, showed a balance 
due the plaintiff from the defendant of $5601.07. Upon this 
mechanics lien a writ of scire facias was issued to the num- 
ber and term above stated, whereupon the defendant filed an 
affidavit of defense, and later, by permission of the court, an 
amended affidavit of defense, in which, among other things, 
it was alleged that: 

"He did not sign the alleged written contract set forth in 
plaintiff's claim, nor did he authorize anyone else to sign it 
for him. He further avers that he was not asked to sign a 
written contract with the plaintiff until after the work on the 
ground had been begun under an aforesaid verbal contract 
and when so requested he refused. If defendant's name is 
signed to said contract it was placed there without his knowl- 
edge or consent, and was never ratified by him." 

This of itself would be sufficient to send the case to the 
jury. In Lavelle vs Prudential Insurance Co., 2 Lackawanna 
Jurist, 306, it was said by Judge Gunster : 

"An affidavit of defense that avers that the insured did not 
sign the beneficiary form, nor authorize anyone to sign for 
her, nor ratify such signature after the making thereof by any 
other person, sets forth a sufficient defense." 

The defendant further alleges that he made a parol con- 
tract with the plaintiff: 

"Wherein and whereby the plaintiff promised and agreed 
to erect and complete within ninety days from that date, said 
bungalow, at and for the price or sum of $4000.00, and in addi- 
tion thereto, the defendant agreed to pay to the plaintiff ten 
per centum of said $4000.00 for his service and supervision 
in and about said building operation. Payment was to be 
made as the work proceeded in sums corresponding with the 
values of labor and materials on the ground as should be 
shown by itemized statement thereof, to be submitted by the 
plaintiff to the defendant." 

It is further alleged in the affidavit of defense that the plain- 
tiff agreed to erect and construct the bungalow for the de- 
fendant "in accordance with certain plans and specifications 
in plaintiff's possession;" and in the amended affidavit of de- 
fense it is further alleged "a copy of said specifications is 
hereto annexed, and made a part hereof." A copy of the 
alleged specifications was attached to said amended affidavit. 
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A dispute between the plaintiff and the defendant as to 
the amount paid by the defendant on account of the contract 
price also appears in the pleadings; the defendant alleging that 
he paid to the plaintiff $2550.00, whereas the plaintiff has 
only given the defendant credit for $2500.00. 

It is further alleged in the affidavit of defense that the 
plaintiff did not complete the work of erecting and construct- 
ing said bungalow as provided in the specifications attached 
thereto, and the items of non-performance, together with the 
cost of each are made part thereof. 

We regard the disputed questions of fact appearing in this 
record to be material. The plaintiff claims to collect from 
the defendant for the erection and construction of his bun- 
galow the sum of approximately $8101.07, based upon a writ- 
ten contract. The defendant alleges there was no written 
contract but that there was an oral contract limiting the cost 
of the erection and construction of the bungalow to $4000.00, 
or "within a few hundred dollars above or below that amount," 
and in addition thereto the defendant agreed to pay to the 
plaintiff ten per cent, of the said $4000.00 for his service and 
supervision in and about said building operation. It is sig- 
nificant that, in the plaintiff's statement attached to his me- 
chanics lien, he only claims for his compensation ten per cent, 
on $4000.00, although the total cost of the bungalow was 
$8101.07. 

If the defendant, at the trial, can sustain his contention, 
then the amount claimed by the plaintiff exceeds the contract 
price by approximately $3100.00. If the plaintiff, however, 
can sustain his contention that the contract was in writing, 
then it might well appear that his bill for services rendered 
is substantially correct. We think this is a question which 
must be submitted to a jury for its determination. 

Other allegations of minor importance raising disputed 
questions of fact — for example the amount paid by the defend- 
ant to the plaintiff on account of his bill for the erection and 
construction of said bungalow; the amounts claimed by him 
to have been expended to complete the contract according to 
specifications, etc., — we think must also be submitted to a jury. 

To sustain his contention that he is entitled to judgment 
for want of a sufficient affidavit of defense, the plaintiff relies 
largely upon the decision of the Court of Appeals of New 
York in the case of United Press vs New York Press Co., 164 
New York Reports, page 406, which holds that an executory 
contract in writing attempting to provide over a period of 
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years for the furnishing of news reports on each day at a 
price "not exceeding $3CO.OO during each and every week that 
said news report is received," is so indefinite as to the price 
to be paid as to preclude the recovery of substantial damages 
for its breach in refusing to receive the service ; but this con- 
tention overlooks the fact controlling in the above cited case, 
to wit, that the contract was executory, covering a long 
period of years, and that the court held such a contract might 
be terminated at any time because of the uncertainty of the 
consideration. The opinion was written by Judge Gray, and 
on page 412 that learned Judge says : 

"I entertain no doubt that, where work has been done, or 
articles have been furnished, a recovery may be based upon 
quantum meruit, or quantum valebant; but, where a contract 
is of an executory character and requires performance over a 
future period of time, as here, and is silent as to the price 
which is to be paid to the plaintiff during its term, I do not 
think that it possesses binding force." 

Again quoting from the opinion of Judge Gray on page 413, 
that learned justice says : 

"In Kennedy vs McKone (10 Appellate Division, 88), which 
is cited by the appellant, the contract of the plaintiff to do cer- 
tain work for the defendant was fully executed and the plain- 
tiff's action was to recover for the work which he had ac- 
tually done. The contract was indefinite as to price and pro- 
vided that it should not exceed $1500.00; but, as the work 
had been done upon the defendant's house, the court per- 
mitted the recovery of its reasonable value within the limit 
of the sum named. The case is not parallel. Here the de- 
fendant declined to be bound by the contract or to take any 
further reports from the plaintiff thereafter." 

The last case cited by Judge Gray seems to be practically on 
all fours with the case at bar. The work has been practically 
completed; the bungalow is erected, and the only question to 
be determined is what price shall the defendant pay to the 
plaintiff for the erection and construction thereof. This ques- 
tion we think must be passed upon by a jury. 

In conclusion, we feel that where there is anything upon 
the record at the time a motion is made for judgment for want 
of a sufficient affidavit of defense, which shows for any reason 
that the plaintiff is not entitled to judgment, it is the duty 
of the court to deny the motion and send the case to a jury : 
Wilkenson vs Brice, 148 Pa., 153. 

Numerous other questions are raised by the record but we 
consider the one which we have passed upon most important 
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and really controlling. We comend the zeal, care and thor- 
oughness with which the briefs have been prepared by coun- 
sel representing the plaintiff and defendant in this case. We 
think, however, the motion for judgment for want of a suffi- 
cient affidavit of defuse must be over-ruled, and it is so or- 
dered. 



Eugene P. Ochs vs Edg^r Meek and Jane Meek 
Mechanics lien — Scire fadas— Affidavit of defense— Sufficiency. 

Judgment for want of a sufficient affidavit of defense to a scire 
facias sur mechanics lien, entered by the contractor, will be refused 
when it appears from the pleadings that mechanics liens have been 
filed by material men against the same property. 

Motion for judgment for want of a sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 1122, September Term 
1920. 

A. Ross Walter, for plaintiff. 

S. S. Rupp, for defendant. 

Wickersham, J., June 27, 1921. 

For reasons expressed by us in the case of Etugene P. Ochs 
vs Harold W. Heller, filed to No. 1123 September Term, 1920, 
ante, page 216, and for the further reason that it appears from 
the pleadings filed in this case that mechanics liens have been 
filed against these defendants by material men, the motion for 
want of a sufficient affidavit of defense is over-ruled. 



Robert T. Fox vs County of Dauphin 

Daophin County— Population— Ascertainment of for the purpose of 

determining official acts dependent on population— First 

Assistant District Attorney — ^Appointment. 

It is settled law in Pennsylvania that, in the absence of leg^islative 
provision for otherwise ascertaining the fact, the population of a 
county is determined by the latest Federal census. 

The salary of assistant district attorneys does not depend upon the 
general classification of counties, as to population, provided by the 
Act of July 10. 1919. P. L. 887. When the Governor, on March 14, 
1921. transmitted his certificate of population to the Recorder of 
Deeds of Dauphin County, under the provisions of that Act, it was 
for the purpose of showing the class to which Dauphin County be- 
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longed and had no relation to the salary of an assistant district at- 
torney. 

The bulletin sent by the Bureau of the Census in October 1920, 
to the Commissioners of Dauphin County, in response to an inquiry 
of their chief clerk, that the population of Dauphin County was 153,116, 
determined the population of the county, as to internal official ac^s 
dependent upon population. 

On January 8, 1921. the population of Dauphin County had been 
legally ascertained to be more than 150,000, and the appointment of a 
first assistant district attorney on that date was legal. 

Case stated to determine the legality of the appointment of 
a first assistant district attorney for Dauphin County. C. P. 
Dauphin County, No. 264, March Term, 1921. 

John R. Geyer, for plaintiff. 

William H. Earnest, County Solicitor, for defendant. 

Hargest, P. J., May 9, 1921. 

The question presented in this case is whether the county 
of Dauphin had, on January 8, 1921, more than 150,000 popu- 
lation, so as to authorize the District Attorney to appoint a 
First Assistant District Attorney, at a salary of three thous- 
and dollars ($3,000) per annum. 

The Act of July 17, 1919, P. L. 995, provides that in counties 
"having a population of more than 90,000 and less than 150,000 
inhabitants, the District Attorney shall have authority to ap- 
point, with the consent of the President Judge of the Court of 
Quarter Sessions of the county, two assistant district attor- 
neys, who shall receive such compensation, not to exceed two 
thousand dollars per annum each, as shall be fixed by the 
President Judge of the Court of Quarter Sessions of the coun- 
ty. In counties having a population of 150,000 and more, but 
less than 200,000 inhabitants, the District Attorney shall have 
authority to appoint a first assistant district attorney, at a 
salary of three thousand dollars per annum, and a second 
assistant district attorney, at a salary of two thousand dollars 
per annum." 

It will be noted that in counties of the latter class the ap- 
pointment is made without the approval of the President 
Judge, and the salary is fixed by statute. It was pursuant to 
this Act of Assembly that the District Attorney on January 
8, 1921, appointed the plaintiff as First Assistant District At- 
torney. 

The important facts presented by the case stated are: 
*^(4) That as ascertained by the census of 1910, the popu- 
lation of Dauphin County was 136,752, and as ascertained by 
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the census of 1920 the population of Dauphin County is 
153,116." 

"(6) That the population of Dauphin County, by the cen- 
sus of 1920, was first announced on the 4th day of September 
1920, by the Bureau of Census in the City of Washington, 
D. C." 

"(7) That during the month of October, 1920, Clarence F. 
Snyder, Chief Clerk to the Commissioners of Dauphin County, 
pursuant to his written request for the same, received from the 
Census Bureau at Washington, D. C, a preliminary announce- 
ment of the population, subject to correction, of the county 
of Dauphin, by townships and incorporated places, showing 
the population, inter alia, of the county of Dauphin for 1920 
as 153,116." 

"(8) That the population of the United States, by states, 
but not by counties, was transmitted to Congress by the Cen- 
sus Bureau, in an official bulletin December 17, 1920, for ap- 
portionment purposes." 

"(9) That on March 14, 1921, William C. Sproul, Gover- 
nor of Pennsylvania, pursuant to the Act of Assembly of July 
10, 1919, P. L. 887, certified to the Recorder of Deeds of Dau- 
phin County that the returns of the 14th census of the United 
States on file in the office of the Secretary of the Common- 
wealth of Pennsylvania show the population of the county of 
Dauphin, Pennsylvania, taken as of January 1, 1920, as 153,116, 
which certificate has been duly recorded." 

The Act of July 17, 1919, under which the appointment of 
the plaintiff was made, does not indicate how the population 
is to be ascertained, but it is the settled law of this State 
that "in the absence of any legislative provision for otherwise 
ascertaining the fact, the population of a county is to be de- 
termined by the last federal census." Guldin vs Schuylkill 
County, 149 Pa. 210; Lucerne County vs Glennon, 109 Pa. 564. 
The reason for such conclusion is clearly set out in State vs 
Prevo (N. C. 1919), 101 S. E. 370. 

In Lewis vs Lackawanna County, 200 Pa. 590, it is held 
that "a county once having its status as to population settled, 
retains it, until it is legally and officially ascertained to have 
changed." It therefore becomes important to determine when 
the status of Dauphin County, as to its population, changed. 
This involves the question as to what is required to legally 
and officially ascertain what the census shows. 

The case stated shows that "as ascertained by the census 
of 1920, the population of Dauphin County is 153,116" and 
that "the population of Dauphin County, by the census of 
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1920, was first announced on the 4th dav of September 1920, 
by ^e Bureau of the Census." It is also shown that upon 
inquiry by Uie Chief Clerk to the County Commissioners, the 
Census Bureau transmitted to the County Commissioners a 
preliminary announcement of the population of the county, 
subject to correction, by townships and incorporated places, 
during the month of October 1920, and on December 17, 1920 
the Census Bureau transmitted to Congress an official bulletin 
showing the population by states, but not by counties, for the 
purpose of apportionment. 

The plaintiff contends that either one, or all of these an- 
nouncements taken together, constitute an official and legal 
ascertainment of the population of Dauphin County. 

Section 33 of the Act of March 3, 1919, authorizing the 
fourteenth census provides, in part, that the "Director of the 
Census be, and he is hereby, authorized, at his discretion, 
upon the written request of the governor of any State, or 
Territory or of a court of record, to furnish such governor or 
court of record with certified copies of so much of the populah 
tion or agricultural returns as may be requested, upon the pay- 
ment of the actual cost of making such copies, and $1 addi- 
tional for certification; and that the Director of the Census 
is further authorized, in his discretion, to furnish to indi- 
viduals such data from the population schedules as may be de- 
sired for genealogical or other proper purposes ♦ ♦ *.*' 
Barnes Fed. Code, Supp. 1921, Sec. 3802. 

Section 28 of the said Act provides that the Director of the 
Census may make requisition upon the public printer for 
printing, among other things, "in such editions as the Director 
may deem necessary, preliminary and other census bulletins." 
Barnes Fed. Code, Supp. 1921, Sec. 3800. In the earlier census 
Acts the Director of the Census was required "upon the re- 
quest of the governor of any State or Territory or the chief 
officer of any municipal government, to furnish such governor 
or municipal officer with a copy of so much of the population 
returns as will show the names * * * of all persons 
enumerated within the Territory in the jurisdiction of such 
government." This provision is not in the Act of 1919, but 
there is contained in the Act of 1919 authority for the Director 
of the Census, in his discretion, "to furnish to individuals such 
data from the population schedules as may be desired." 

When, therefore, the Director of the Census, acting within 
the authority conferred upon him by statute, made an an- 
nouncement or furnished data, it must be presumed to have 
been an official announcement. The case stated discloses as 
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a fact that such an announcement was made on September 4, 
1920, by the Bureau of the Census, and that the population is 
153,116. That being the fact, is not such announcement a 
legal ascertainment of the population of Dauphin County so 
as to regulate any of its internal affairs which must be based 
upon the population? But this is not the only announcement. 
Upon the request of the Chief Clerk of the County Commis- 
sioners, who, we must assume, was acting, officially, the 
Bureau of the Census communicated to the Commissioners, in 
October 1920, that the population of Dauphin County was 
153,116. While it does not appear in the case stated, an in- 
spection of the paper in which this information was conveyed 
to the County Commissioners, shows it to be in the form of a 
bulletin. After the receipt of such a bulletin issued under the 
authority of an Act of Congress, to the Commissioners of 
Dauphin County, who are charged with the administration of 
county affairs, could the Commissioners have assumed that 
Dauphin County did not have 150,000 population? And, 
where the population determined their action, could the Com- 
missioners have taken official action upon the assumption 
that the county had less than that population? We think not. 
We are of opinion that this was a legal ascertainment of the 
population of Dauphin County, upon which the Commissioners 
or any other persons, who were officially so authorized, could 
act. The fact that it was "a preliminary announcement of 
population subject to correction," makes it no less official. 
The fact is that it was not corrected in any particular and the 
Bureau of the Census itself officially acted upon these figures, 
in transmitting to Congress the population* of the United 
States by states, because the population of Pennsylvania thus 
transmitted must have included the population of Dauphin 
County as announced. 

The defendant, however, contends that these were prelimin- 
ary announcements and not conclusive, and that the only 
conclusive announcement was an ascertainment of the popula- 
tion as contained in the certificate of the Governor to the 
County Commissioners dated March 14, 1921. That certificate 
was made pursuant to the Act of July 10, 1919, P. L. 887, 
which, for the first time provides for the classification accord- 
ing to population of all the counties of the Commonwealth 
into eight different classes. Section 2 of that Act requires tiie 
Governor, under the great seal of the Commonwealth, to cer- 
tify to the Recorder of Deeds the census of any county which 
has attained a population entitling it to an advance in classi- 
fication under that Act. The certificate of March 14, 1921, 
was for the purpose of effecting a state-wide classification, 
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whereas the announcement of the Census Bureau to the 
County Q)mmissioners was for the purpose of ascertaining 
the population of Dauphin County, so that its internal affairs 
might be regulated without reference to its relation to the 
other counties of the State. The Act of Assembly under 
which the plaintiff was appointed was approved July 17, 1919. 
The Act providing for the classification of the counties was 
approved July 10, 1919. The Legislature in fixing the com- 
pensation of assistant district attorneys did not fix that com- 
pensation with reference to the various classes of counties 
which it had just created. Under that Act, fourth class coun- 
ties are those having a population of 150,000 and more, but 
less than 250,000; but under the Act providing for the appoint- 
ment of assistant district attorneys those having a population 
of 150,000 and more, and less than 200,000 are put in a single 
class. In the Act fixing the compensation of assistant district 
attorneys the population is not coincident with any class 
created in the earlier Act generally classifying all the counties. 
Our attention has also been directed to the fact that the Legis- 
lature of 1919 passed twenty-eight other Acts of Assembly in 
which it did not adhere to the general classification created 
by the Act of July 10, 1919. It is, therefore, apparent that the 
Legislature did not intend that the salary of assistant district 
attorneys should depend upon the general classification of 
counties, and that when the Governor transmitted his certi- 
ficate of March 14, 1921, it was for the purpose of showing 
the class to which Dauphin County belonged, and had no rela- 
tion to the salary of an assistant district attorney. 

In Lewis vs Lackawanna County, supra, in drawing the 
distinction between a press bulletin which was not official, 
and a bulletin submitted to Congress giving the population 
of states by counties, subject to correction, the Supreme Court, 
speaking of the latter, said : "Nevertheless as an official act of 
a department of the Government, in connection with Con- 
gress, this was probably part of the public history of which 
not only the courts but officers of election and electors are 
bound to take notice. But that is the earliest date at which 
the fact of population on which the status of Lackawanna 
County was to be changed, can be considered as legally ascer- 
tained in the present case." 

We think these remarks apply to the bulletin sent out by 
the Bureau of the Census to the County Commissioners and 
that the receipt of this bulletin was the date on which the 
fact of population of Dauphin County was ascertained, in 
po far as it affected any of the internal official acts relating to 
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the county which depended upon the population. 

We are, therefore, of opinion that when the plaintiflE was ap- 
pointed on the 8th day of January, 1921, the population of 
Dauphin County had been legally ascertained to be more than 
150,000 and that his appointment was legal. 

We accordingly direct judgment to be entered in favor of the 
plaintiflf and against the defendant in the sum of $750.00 for 
salary of the plaintiflf for the quarter ending March 31, 1921. 



Solomon G. Miller vs Sadie Meashey and Norman Meashey, 

her husband. 

Slander— Husband and wife— Liability of husband for slmdeRMis 

words spoken by wife. 

In an action for slander against husband and wife as joint tort 
feasors, there was evidence that the slanderous words on which the 
action was founded were spoken by the wife, in the presence of her 
husband, while she was testifying in his behalf in a suit before a 
justice of the peace in which he was defendant. There was no evi- 
dence that the husband restrained his wife or contradicted the state- 
ments made bv her. Held, that it was for the jury to determine 
whether the husband heard the words spoken by his wife and whether 
he permitted them to be uttered for their beneficial effect in his be- 
half upon the justice hearing the case. Verdict against husband and 
wife sustained. 

Motion for judgment non obstante veredicto. C. P. Dau- 
phin County, No. 1499, September Term, 1920. 

Thomas C. McCarrell, Jr., for plaintiflF. 

Maurice R. Metzger, for defendant. 

Fox, J., June 27, 1921. 

The above stated case is an action in Trespass against the 
defendants, Sadie Meashey and Norman Meashey, her hus- 
band. A trial by jury was had on the 20th day of May, 1921 
and a verdict was rendered as follows r 

"We find for the Plaintiff damages to the amount of six 
cents and direct that the Defendants pay the cost of suit.** 

On the 23rd day of May 1921 a motion was made by the 
attorney for the defendants for judgment non obstante vere- 
dicto on the whole record for the following reasons : 

1. That the Court erred in failing to affirm the defendants' 
first point. 

2. That the Court erred in failing to affirm the defendants' 
second point. 
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These points are as follows : 

1. Under all the evidence in this case there can be no re- 
covery against Norman Meashey, one of the defendants. 

2. Under all the evidence in this case the verdict must be 
for the defendants. 

The plaintiffs* declaration filed, alleged that the defendant, 
the said Sadie Meashey, at a hearing before C. D. Conrad, a 
Justice of the Peace in and for said county in the Borough of 
Middletown on the 26th day of December, 1920 in an action 
of assumpsit brought by the said Solomon G. Miller against 
the said Norman Meashey in the presence of the Justice, the 
plaintiff and divers good citizens of the Commonwealth, in a 
loud voice uttered these words : "Sol you know what you did ; 
you forged Ed Brady's name to a note in Harrisburg;" which 
are base and defamatory, and if true, subject him to an indict- 
ment for a crime involving moral turpitude or subject him to 
an infamous punishment. 

A plea of not guilty and justification was entered by the 
defendants. Upon the trial in this case the evidence showed 
that Sadie Meashey uttered the above quoted words at the 
time and place of the hearing before C. D. Conrad, Justice of 
the Peace in the Borough of Middletown, that the defendant 
Norman Meashey, her husband was then the defendant in the 
hearing on an action of assumpsit before the said Justice of 
the Peace and that she uttered the said words in the presence 
and within the hearing, of the Justice, the plaintiff in this 
case and a number of other citizens of this Commonwealth, 
and that she testified and uttered the words after she had been 
sworn, in her husband's behalf in trial then being had, her 
husband also being then and there present and defending his 
own case. We think it was for the jury to determine from 
the evidence whether the husband was then and there present 
and heard the words which his wife spoke in his behalf. We 
think it was also for the jury to determine from the evidence 
in the case whether or not under all the circumstances the 
words were spoken to assist her husband, the defendant in the 
case, then being heard by the Justice, and whether or not he 
permitted them to be uttered, and approved of the utterance 
for the beneficial effect in his behalf upon the Justice hearing 
the case. There was no evidence that he restrained or contra- 
dicted her. The action had been brought against the defend- 
ants as joint tort feasors. The evidence showed that the re- 
marks were made in his presence and it was left to the Jury 
as to whether the words were heard by him and were for his 
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benefit and approved by him at the time. The jury found for 
the plaintiff and against both the defendants and it must be 
concluded that the jury regarded the words thus spoken by 
his wife in his presence at the trial at which he was the de- 
fendant intended for his benefit, and that he heard them and 
that he was willing to receive that benefit and therefore ap- 
proved the same We think under the law and the evidence, 
the jury was justified in finding and rendering the verdict it 
did, and the motion for judgment non obstante veredicto is 
therefore over-ruled and judgment upon the verdict is directed 
to be entered in favor of the plaintiff and against the defend- 
ants upon the payment of the jury fee. 



Building and Loan Associations. 

Building and loan associations— Borrowers — ^Right to set ofiE value 

of stock against loan. 

Borrowers from building and loan associations have the right to 
set off the value of their stock against their loans. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 

Myers, Deputy Attorney General, June 6, 1921. 

There has been received at this Department your request 
for an opinion as to whether or not a stockholder in a build- 
ing and loan association may set off the value of his stock 
against any indebtedness of his to the association. 

I note the question has arisen as to whether payment made 
on account of stock may be set off against balances on loans. 
I am of the opinion that borrowers are entitled to set off the 
value of their stock against their loans. While payment on 
accouQjt of a stock subscription in a corporation might not be 
credited against the debt which the stockholder owes to the 
corporation, a payment on account of the stock in a building 
and loan association is a somewhat different matter. The sub- 
scriber for a certain number of shares of the stock of a build- 
ing and loan association pays a certain sum monthly per share 
on account of said subscription. At the end of a period, which 
is between eleven and twelve years, the money so paid in by 
the subscriber as dues, with interest accumulations, becomes 
worth a certain amount, and the stock is then called mature, 
and the mature value, which is double the par value of the 
stock, is repaid to the subscriber. 
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At any time during the period from the time the subscriber 
goes into the association up until the time his shares mature, 
he has the right to withdraw, and his shares of stock have a 
definite withdrawal value. 

I. therefore, am of the opinion that at the time the Home 
Providers Building and Loan Association, to which you refer 
in your request, was taken over by your Department all the 
stock had a fixed withdrawal value, and any stockholder, who 
was also a borrower from the Association, would have the 
right to set off against his loan the value of his stock as of 
the date your Department took possession. 

I return herewith correspondence and papers relating to 
the request. • 



R^;istration of Pharmacists 
Phannadtti — ^Registratioii— Qualifications. 

The Pennsylvania Board of Pharmacy has no authority to require 
that all candidates for examination and registration as pharmacists 
shall be citizens of the United States of America. 

Attorney General's Department. Opinion to Lucius L. 
Walton, Secretary, The Pennsylvania Board of Pharmacy. 

Myers, Deputy Attorney General, June 8, 1921. 

There has been received at this Department your request 
to be advised whether the Pennsylvania Board of Pharmacy 
may require that all candidates for registration as pharmacists 
in the State of Pennsylvania shall be citizens of the United 
States of America. 

Section 3 of the Act approved May 17, A. D. 1917, P. L. 208, 
entitled — 

"An Act to regulate the practice of pharmacy and sale of 
poisons and drugs, and providing penalties for the violation 
thereof;" etc. provides 

"That the Pennsylvania Board of Pharmacy shall meet at 
least four times a year in the city of Harrisburg, or such other 
place in Pennsylvania as they may deem expedient, and exam- 
ine all persons in the science of pharmacy and its allied 
branches who shall make application for registration as phar- 
macists or assistant pharmacists * * *." 

Section 4 provides as follows: 

"That every person applying to the Pennsylvania Board of 
Pharmacy for examination and registration as a pharmacist 



1921 DAUPHIN COUNTY REPORTS 231 

Registration of Pharmacists 

shall be not less than twenty-one years of age and of good 
moral character; and must produce satisfactory evidence of 
having had not less than four years' practical experience in 
a pharmacy, under the personal supervision of a pharmacist, 
at least two years of which experience must have been ac- 
quired within the United States, in the business of retailing, 
compounding, or dispensing of drugs, chemicals, and poisons, 
and of compounding of physicians' prescriptions; or, in the 
case of an applicant having acquired experience in the drug 
dispensary of a regular public hospital, which dispensary was 
conducted under the constant supervision of a registered phar- 
macist, two years of such experience shall be allowed in lieu 
of two years required in a pharmacy and of being a graduate 
of some reputable and properly chartered college of pharmacy, 
•^o recognized by the Pennsylvania Board of Pharmacy, — 
of this or some other State, or any foreign country, whose 
pharmacy licensing board or other authority recognizes the 
graduates of the reputable and properly chartered colleges of 
pharmacy of this State and admits the graduates of all such 
colleges to its pharmacy licensure examinations. And every 
person applying for registration as qualified assistant shall be 
not less than eighteen years of age, and of good moral charac- 
ter; and must produce satisfactory evidence of having had not 
less than two years' practical experience, as defined and pro- 
vided in this section." 

Sections 5 and 6 of the same Act relate to the payment of 
fees for examination, registration, etc. 

You will note that Section 3 provides that the Board shall 
"examine all persons," and Section 4 sets forth the qualifica- 
tions for every person applying for examination and registra- 
tion either as a pharmacist or assistant pharmacist. There is 
nothing anywhere in these sections, setting forth the quali- 
fications for examination, providing that the applicants for 
examination shall be citizens of the United States of America. 
Section 3 distinctly says that the Board shall examine all per- ' 
sons. In my opinion, this means all persons who fulfil the 
qualifications set forth in Sections 4, 5 and 6. 

You are, therefore, advised that the Pennsylvania Board of 
Pharmacy has no authority to require that all candidates for 
examination and registration as pharmacists shall be citizens 
of the United States of America. 
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David Markovitz, Max Markovitz, Bamath Markovitz and 
Harry Markovitz, trading as Markovitz Brothers vs Sarah 
HcUer. 

Affidavit of defense— Sufficiency. 

An affidavit of defense should contain those averments which 
would be necessary to be proved to make out a Rood prima fade 
defense in the trial of the action aRainst the defendant. 

In an affidavit of defense averring the right to return such part of 
merchandise purchased as should remain unsold after a given date, 
an averment that, "this defendant tendered to the plaintiff the re- 
turn of all said merchandise remainiuR unsold/' without specifying 
the items of merchandise, condition, time or place of tender, or to 
whom tendered, is insufficient to prevent judgment. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 451, March Term, 1921. 

Geo. L. Reed and Wessel, Bennett & Weiss, for plaintiff. 

Oscar G. Wickersham, for defendant. 

Fox, J., July 7, 1921. 

This is a motion for judgment for want of a sufficient affi- 
davit of defense. The plaintiff's statement filed in the case 
alleges that the plaintiff sold and delivered to the defendant 
merchandise as f oUov^ : 

On the 21st day of October, 1920, to the value of $20.50 
On the 22nd day of October, 1920, to the value of 512.67 
On the 10th day of January, 1921, to the value of 92.00 
On the 11th day of January, 1921, to the value of 2.06 

$62723 

upon which a credit is given by a payment on January 11th, 
1921, of $100.00, leaving a balance of $527.23. The plaintiff's 
statement was filed on May 2nd, 1921, and the defendant filed 
her affidavit of defense on May 20, 1921. 

The affidavit of defense admits the purchase and receipt of 
the merchandise, but avers that the same "was sold to her 
with the distinct understanding that the same might be re- 
turned to the plaintiff afer Christmas of 1920; that between 
the time of purchase and Chirstmas, 1920, the merchandise 
purchased had depreciated in value at least 40% ; that it was 
orally understood and agreed that any merchandise purchased 
that remained in defendant's hands immediately after Christ- 
mas, 1920, might be returned to the plaintiff, and acting upon 
this oral agreement or understanding, this defendant tendered 
to the plaintiffs the return of all of the merchandise remain- 
ing unsold; that the value of the merchandise sold did not 
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exceed the sum of $100.00 which sum has already been paid 
to the plaintiflf," etc. 

From the affidavit of defense it appears that the right to* 
return goods unsold applied only to those that v^ere purchased 
before Christmas, 1920, and could not be applied to those pur- 
chased after Christmas, 1920. The amount of those purchased 
before Christmmas was -$529.21, and the amount in value pur- 
chased after January 1, 1921 was $95.06. The payment of $100 
was made on January 11, 1921, the date of the last purchase, 
and there is nothing; in the affidavit of defense to show that the 
payment of $100.00 was not intended to be credited on the 
goods purchased prior to Christmas, and the plaintiffs had the 
right to credit, so far as the pleadings show, the said amount 
of $100.00 on the indebtedness for the goods purchased prior 
to Christmas, and ii it should be found that the defendant has 
a sufficient affidavit of defense as to the goods purchased be- 
fore Christmas, there is nothing, so far as we can see, why 
judgment should not be entered for the goods purchased after 
that, amounting in value to $94.06. But is the affidavit of de- 
fense with respect to the merchandise purchased prior to 
Christmas, 1920, sufficient? The plaintiffs aver that it is not 
sufficient, and besides giving other reasons, contend th^t it 
does not set forth when, to whom, and in what manner the 
defendant tendered to the plaintiff the return of the merchan- 
dise remaining unsold. 

The rule is that where the defense set up by the affidavit 
is payment, it must be stated with much particularity as to 
time, amount and manner of payment and the persons to and 
by whom the purchase is said to have been made : Endlich on 
Affidavits of Defense, page 328. The defendant fails to do 
this in her affidavit of defense, but states that "this defendant 
tendered to the plaintiff the return of all of said merchandise, 
remaining unsold," without specifying the items of merchan- 
dise, condition or the time or place of tender or to whom they 
were tendered. 

We think it is essential that the affidavit of defense should 
contain those averments which would be necessary to be prov- 
ed in order to make out a good prima facie defense in the 
trial of the action against the defendant : Endlich on Affidavits 
of Defense, page 307, and the failure is to be construed most 
strongly against the affiant : Endlich on Affidavits of Defense, 
page 308. 

in the case of N. Levy & Son vs H. Dunie Attorney, 22 
Lancaster Law Review, page 77, etc., with respect to an affi- 
davit of defense somewhat similar to the one filed in this case, 
the court amongst other things said : 
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"Having failed to state these particulars in her affidavit of 
.defense, we think it is not sufficient for this reason to prevent 
judgment. Among the particulars referred to was the time of 
the offer to return. 

We therefor make the rule for judgment, for want of a suffi- 
cien*^ affidavit of defense, absolute, and order judgment to be 
entered for the plaintiff and against the defendant for the sum 
of $523.27, with interest from January 11, 1921. 



Annie E. Wolford, widow, Minnie Catherine Kreidler, and 
Harry W. Kreidler, her husband, Howard Jacob Wolford, 
and Sarah E. Wolford, his wife, and Eliza Ann Wolford 
Quigley, unmarried vs Louis W. Mehring. 



Wills— Construction — Definite and indefinite failure of issne— -Market- 
able title. 

In the construction of wills the actual intention of the testator 
shall prevail. 

A will must be construed so as to give effect to all of the provis- 
ions therein contained. 

An estate of inheritance in real estate or an absolute interest in 
personalty, given in a will, may be reduced to a lesser estate if sub- 
sequent language of the will unequivocally shows that such was the 
intention of the testator. 

Every phrase and every word in a will must be given effect in its 
construction; the intention of the testator should not be ascertained 
by the language of the particular devise, which is sought to be con- 
strued. 

Where the persons who are to take under a will must be living 
at a certain time, the g^ft is contingent because until the time arrives 
the persons who will answer the description cannot be ascertained. 

A definite failure of issue is a failure of issue at a precise time. 

An indefienite failure of issue is a failure of issue, whenever it 
shall happen, sooner or later, without any fixed, certain or definite 
period within which it must happen. 

A codicil to a will is a republication of the entire will at the date 
of the codicil and the will speaks as of that date. 

A marketable title, when applied to real estate, is used to designate 
a title free from reasonable doubt. 

Testator's will, inter alia, crave his residuary estate, real and per- 
sonal, to his wile for life, provided for the education and main- 
tenance of his son until he arrived at the age of twenty-one years, 
and that the estate should be kept intact for the term of twenty 
years from that date, after the expiration of which time his heirs by 
unanimous agreement might determine what disposition should be 
made of the estate. The will provided also that the surplus if any 
should be equally divided between his wife, his two daughters and his 
son, and directed that in case of the death of either of said daughters 
or said son, without issue, that said share should be equally divided 
between the survivors. After the son had attained his majority, but 
before the expiration of the period of twenty yeaj^ during wfiich the 
estate was to be kept intact, testator's widow, his two daus^ters. 
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both of full age, and his son entered into a contract for the sale of 
real estate, which was part of the residuary estate mentioned in the 
will, covenanting to convey a good and marketable title. A deed, 
executed by the widow, the married daughter and her husband, the 
unmarried daughter and the son and his wife, was tendered to the 
purchaser, by him refused and suit instituted for the .purchase money. 
Held, on a case stated, that the title tendered was not marketable. 

Case stated. C. P. Dauphin County No. 340 January Term, 
1921. 
Wm. M. Hain, for plaintiff. 
Albert J. Mehring, for defendant. 
Fox, J., July 7, 1921. 

This is an action in assumpsit for the purchase money of 
land situate in the city of Harrisburg, Pa., which the plaintiffs 
by written articles of agreement dated the 3rd day of Febru- 
ary, 1920, covenanted to convey by a good and marketable 
title to the defendant. 

A case stated has been filed to the above number and term 
wherein amongst other things it is agreed between the plaint- 
iffs and the defendant that the plaintiffs allege that they are 
able and willing to convey such title as agreed upon in the 
said articles of agreement, and that they had made tender of 
proper title for the land intended to be conveyed and that the 
defendant admits his obligation and is willing to perform his 
part of the contract, but denies that the plaintiffs are able to 
perform their part of the contract because they do not hold 
a fee simple title to said land. 

From the case stated it appears, that the land was owned 
by George W. Wolford of the city of Harrisburg, who died 
testate on the 3rd day of September, 1916, leaving to survive 
him Annie E. Wolford, his widow, and the following child- 
ren: Minnie Catherine Kreidler, Howard Jacob Wolford, and 
Eliza Ann Wolford Quigley, that the said will was drawn 
May 16, 1895, to which a codicil was added on February 21, 
1906, and that the title of the plaintiffs is derived under the 
said will; that all of the said devisees and legatees mentioned 
in said will are living, and are sui juris. 

That paragraph two of said will reads as follows : 

"All the rest, residue and remainer of my estate, remaining 
after payment of my just debts (except those hereinafter 
mentioned) and funeral expenses as aforesaid, whether real, 
personal or mixed, of which I shall die seized and possessed, 
or to which I shall be entitled at my decease, I give, devise 
and bequeath to my beloved wife, Annie E. Wolford during 
her natural life." 
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^h^ft paragraph four of said will reads as follows: 
"I will and direct that my son, Howard Jacob, be sent to 
school until he arrives at the age of eighteen years at the 
expense of my estate; and further I will and direct that my 
executors hereinafter named, or the suvivors of them, shall 
see that my son, Howard Jacob, is provided for until he shall 
arrive at the full age of twenty-one years, and I further will 
and direct that my estate shall be kept intact for the term of 
twenty years from the day that my son, Howard Jacob, be- 
comes twenty-one years of age." 

That part of paragraph five of said will reads as follows: 
"The surplus, if any, shall be divided, share and share 
alike, between my wife Annie and daughters Minnie Cath- 
erine and Eliza Ann and when my son, Howard Jacob, be- 
comes of agie he shall share equally with my wife and daugh,- 
ters ; and when the twenty years hereinlbefore mentioned shall 
have expired, my heirs shall then determine among them- 
selves, providing they agree unanimously, what disposition 
shall be rtiade of my estate." 

That paragfraph six of said will reads as follows : 

"I will and direct that in case of the death of either my said 
daughters or son, without issue, then said share shall be 
equally divided between the survivors share and share alike." 

That the said Howard Jacob Wolford now being thirty- 
eight years old, the twenty years mentioned in said will, have 
not yet elapsed, and the case stated concludes as follows: 

If the Court be of the opinion that the title to the said real 
estate is not now vested in the grantors, mentioned in the 
aforesaid deed, dated February 7, 1921, so that a good and 
marketable title to the same cannot be conveyed by them to 
the said Louis W. Mehring, then judgment to be entered for 
the defendant. 

If the Court be of opinion that the title to the said real 
estate is now vested in the said grantors, mentioned in the 
said deed, dated February 7, 1921, and that from the facts 
above stated, the plaintiffs are entitled to recover the balance 
of the purchase money of $7,450.00 of said property on said 
contract of sale, then judgment to be entered for the plaintiffs 
for the amount of the purchase money due, conditioned upon 
their delivery of the deed, dated February 7, 1921, heretofore 
tendered to defendant. 

Costs to follow the judgment. Either party shall have the 
right to appeal to the Supreme Court." 
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The question for determination is, do the plaintiffs have an 
absolute fee simple title to the land in question? 

In the construction of the will therefore we have now but 
this single questoin to consider and answer. We must con- 
sider the whole will, but shall pay no attention to other ques- 
tions that may present themselves from peculiar provisions 
of the will, but which are immaterial as to the question now 
under consideration. 

The second paragraph of the will provides that the wife 
of the testator shall have all of the rest, residue and remainder 
of the estate, real, personal or mixed (with a few exceptions) 
during her natural life, and if there were nothing else in the 
will to the contrary, under the intestate law, the fee would 
vest in the children of the testator, subject to the life estate 
of the widow, and the widow and all of the remaindermen 
joining in a conveyance, the grantee would then take a fee 
simple title. But we are at once confronted by the testator's 
direction in the fourth paragraph that the Estate shall be 
kept intact for the term of twenty years from the date that my 
son, Howard Jacob, becomes 21 years of age," and in the fifth 
paragraph that "when the twenty years hereinbefore men- 
tioned have expired, my heirs shall then determine among 
themselves, providing they agree unanimously, what disposi- 
tion shall be made of my estate," and the sixth paragraph 
"that in case of the death of either of my said daughters or 
son without issue that the said share shall be equally divided 
between the survivors, share and share alike." 

The above word share we think means the respective share 
in the remainder, and testator defines it — and directs the man- 
ner in which it shall pass in case of the death of the remainder- 
man without issue. This we think shows clearly that he did 
not intend to die intestate as to the remainder, subject to the 
life estate of the widow: Sheets' Estate 52 Pa. 257; Urich's 
Appeal 86 Pa. 386; Livezey's Appeal 106 Pa. page 201. 

We must therefore at once resort to the rules of construc- 
tion applicable to this case in the disposition of the remain- 
der, viz: 

(a) "The actual intention of the testator shall prevail:" 
Woelper's Appeal 126 Pa. 572. 

fb) "Wills must be construed so as to rive effect to all of 
the provisons ;" Patton's Estate 268 Pa. 367. 

(c) "It is well settled by our cases that an estate of inheri- 
tance in real estate or an absolute interest in personalty given 
in a will may be reduced to a lesser estate if the subsequent 
language of the instrument unequivocally shows that such 
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was the intention of the testator:" Smith vs Piper, 231 Pa. 
378; Field's Estate 266 Pa. 474. 

(d) "Every phrase and every word of the testator ex- 
pressed in the will shall be given effect in the construction 
of the will ; the intention of the testator should not be ascer- 
tained by the language of the particular devise only which is 
sought to be construed, but should be gathered from the whole 
instrument; the construction given should be such as is con- 
sistent with the whole scheme of the will:'* Middleswarth's 
Administrator vs Blackmore 74 Pa. 414. 

(e) "That where the persons who are to take must be liv- 
ing at a certain time the gift is contingent, because, until the 
time arrives, the persons who will answer to the description 
cannot be ascertained :" Rudy's Estate 185 Pa. page 360. 

Without discussing the effect upon the life estate given by 
paragraph 2 to the widow who is still living, what is the effect 
upon the remainders, of that part of the fourth paragraph 
which provides: "and I further will and direct that my estate 
shall be kept intact for the term of twenty years from the day 
that my son Howard Jacob' becomes twenty-one years of 
age," and of that part of the fifth paragraph which provides 
"and when the twenty years before mentioned shall have ex- 
pired my heirs shall then determine among themselves, pro- 
vided they agree unanimously, what disposition shall be made 
of my estate," when both are considered with the sixth para- 
graph? Was it the tesftator's intention to merely restrict the 
partition of the estate or the alienation of it or was it his 
intention to define the estate that his children take, by fixing 
a future time for enjoyment within which the conditional fee 
of the prior holder should go over as an executory devise to 
the testator's children surviving if the prior holder should 
die without issue? We are of the opinion that it was the 
latter; that it was the testator's intention and direction that 
the estate should remain intact for twenty years from the time 
his son Howard Jacob became twenty-one years of age, there- 
by fixing a time in the life of each child within which if he 
or she should die without issue, the surviving children should 
take such deceased child's share. Or in other words, that 
each of the children should take the estate in fee simple, but to 
be defeated upon the contingency of his or her dying without 
issue at the end of the said period of twenty years after the 
said son Howard Jacob arrives at the age of twenty-one. 
This will vest the estate absolutely at the earliest possible 
date, which is always favored by the law, and will make it 
available to the primary object under the testator's bounty: 
McCullough vs Fenton 65 Pa. 418; Middleswarth's Admr. vs 
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Blackmore 74 Pa. 414; McCormick vs McElligott 127 Pa. 230; 
Eby vs Eby 5 Pa. 461 ; Jessup vs Snuck 4 Harris 327 ; Cald- 
well vs Skiller 13 Pa. 152. This construction will make it 
possible to carry out that provision in the 4th paragraph, viz : 
to keep the estate intact for the period of twenty years, and 
also that part of the fifth paragraph which relates to the dis- 
position by the devisees themselves of the estate at the end 
of the twenty year period. It is obvious that the testator by 
paragraph 6 did not intend to cut down the fee given to the 
children to become indefeasible at the expiration of the 
twenty year period, or if he did then how could the said parts 
of paragraphs 4 and 5 be exercised? In Schnebley's Estate 
249 Pa. 214, the court said "it is true as a general rule that in 
case of an immediate gift with a bequest over in the event of 
death of the first or preceding legatee, the event of death is 
referable to the lifetime of the testator. This is, however, 
only so when the language of the will is such that there is no 
other point of time to which such dying may be referable." 
Here there is another point of time to which the dying is re- 
ferable. 

In the case of Smith vs Piper 231 Pa. page 378, somewhat 
similar to the case now under consideration, it was held that 
such words as "dying without lawful issue" or their equiva- 
lents have been adjudged again and again to import a general 
and indefinite failure of issue," and further along in the opin- 
ion the court said "But this rule of law was changed by the 
act of July 9, 1897, P. L. 213" and such words 'Svhich may 
import either a want or failure of issue of any person in his 
lifetime or at the time of his death shall be construed to mean 
a want or failure of issue in the lifetime or at the death of such 
person and not an independent failure of the issue unless con- 
trary intention shall appear," and it was also there held "that 
they cannot be regarded as taking an estate tail, enlarged to 
a fee simple. As the limitation over was to take effect on 
the failure of issue within a given time then the limitation 
over will not raise an estate tail by implication in the prior 
taker, but he will hiave a life estate with the limitation over 
of a springing: interest, or a fee with a conditional limitation 
over as the case may be :" Smith on Executory Interest, page 
301. The devisees here take a fee with a conditional limitation 
over by way of executory devise to the Fickthom heirs. So 
long as they remain unmarried and without issue they will 
not have an absolute fee and cannot, therefore, convey a fee 
simple." The court further in the opinion held that "the 
subsequent language viz : it being my desire that should either 
of the above devisees die without lawful issue the property 
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which I have devised to them or either of them should go to 
the heirs of the Fickthoms," that is he makes it clearly appear 
that the estate he is giving is a conditional fee not to become 
absolute until such time as the devisees marry and have issue 
bom." 

So therefore in this case, we think the testator gave a con- 
ditional fee not to become absolute until twenty years had 
expired after Howard Jacob arrived at the age of twenty-one 
years, which said period of twenty years has not yet elapsed. 

If this conclusion, that the said period of twenty years as 
fixed by paragraphs 4 and 5 does determine or influence the 
time embraced in paragraph 6, is error, and it should be con- 
cluded that paragraph 6 has an independent meaning which is 
not modified by the language in paragraphs 4 and 5, then we 
must find what time is intended by paragraph 6, and we there- 
fore come to the consideration of the effect of the act of 
1897, P. L. 213. The will was dated on the 16th day of May, 
1895, and the codicil thereto is dated February 21st, 1906. 
The codicil is a republication of the entire will at the date 
of the codicil, and the will speaks as of that date, viz. Feb- 
ruary 21st, 1906, and therefore the provisions of the said Act 
of 1897 apply : Neff's Appeal 48 Pa. 501 ; Linnard's Appeal 93 
Pa. 313; Lee's Estate 16 Pa. Supr. 627. 

Prior to the said Act of 1897, P. L. 213 "all the authorities 
concur, perhaps without exception that when the gift is 
immediatej^ that is in possession, it is to be treated as intended 
to provide for the death of the objects of the testator's bounty 
in the lifetime of the testator; the devises affording no other 
point of time to which they could be referred:" mhnson vs 
Morton 10 Pa. 250; see also 37 Pa. 375; 126 Pa. 573; 249 Pa. 
214; 198 Pa. 15a 

The first section of the said act of 1897, P. L. 213, re-enacted 
by the act of 1917, P. L. 403 (except as to gifts and grants) 
provides as follows : "That in any gift, grant, devise or bequest 
of real or personal estate, the words 'die without issue' or 
die without leaving issue' or 'have no issue', or any other 
word which may import either a want or failure of issue of 
any person in his lifetime or at the time of his death, or an 
indefinite failure of his issue, shall be construed to mean a 
want or failure of issue in the lifetime or at the death of such 
person, and not an indefinite failure of his issue, unless a 
contrary intention shall appear by the deed, will or other in- 
strument in which such gift, grant, devise or bequest is made 
or contained." 

A definite failure of issue is, when a precise time is fixed 
by the will for the failure of issue, as in the case of a devise 
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to A., but if he dies without lawful issue living at the time 
of his death. 

An indefinite failure of issue is a proposition the very re- 
verse of the other, and means a failure of issue, whenever 
it shall happen, sooner or later, without any fixed, certain, or 
definite period, within which it must happen. It means the 
period when the issue, or descendants of the first taker, shall 
become extinct, and when there is no longer any issue of the 
issue of the grantee, without reference to any particular time 
or any particular event; and an executory devise, upon such 
as indefinite failure of issue, is void, because it might tie up 
property for generations: Kent's Commentaries Vbl. 4, page 
274. 

In the case of Lewis vs Link-Belt Company: 222 Pa. 139, 
the ^llabus of the case is as follows : 

'O/nder the Act of July 9, 1897, P. L. 213, a devise to a per- 
son during his natural life, and then to his issue, n[>ut in the 
event of the death of the devisee without issue* then over, 
the words 'death without issue' are to be construed to mean a 
want or failure of issue in the lifetime, or at the death of the 
devisee, and not an indefinite failure, and the devisee takes 
a life estate and not a fee under the rule in Shelley's case," 
and in the case of Smith vs Kper above referred to, it was 
held that **they cannot therefore be regarded as taking an es- 
tate tail enlarged to a fee simple," etc. Therefore by para- 
graph 6 standing independently and not modified by para- 
graphs 4 and 5 the devisees did not take an absolute fee. 

It is urged, however, that under the terms of the will and 
under the intestate laws, the grantors (the widow and three 
children) named in said deed are the only persons who have 
any interest in the land sought to be conveyed and being sui 
juris,^ by the aforesaid deed would convey a full and absolute 
fee simple and marketable title. We cannot agree with this 
contentioiL The grantors can convey nothing more than they 
have at the time of conveyance, which we find in each dhild 
to be a fee in his respective share of the remainder defeasible, 
however in the event that the respective grantor dies within 
the period as fixed by the will without leaving issue, we can- 
not now ascertain who the survivor or survivors will be if one 
or more die without issue, in the fixed time, and because of 
this the gift is contin,gent : Rudy's Estate 185 Pa. 360. 

It would also be a violation of the direction of the testator 
that his estate shall be kept intact during the said period of 
twenty years. If the conveyance were at this time made, 
and at the expiration of the said period as fixed by the will, 
some or all of the remainder-men should be dead without hav* 
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ing left issue, the question might then be raised whether the 
surviving remainder-man conveyed just 'v^at he at the date 
of the conveyance held or whether he conveyed that interest 
and also that estate which he subsecjuently acquired by reason 
of survivorship ? We are of the opinion tihat it would be held 
that he conveyed onlv such estate which he at the date of the 
conveyance held. The grantee is entitled under the contract 
to an absolute fee single title, nothing less. It should have 
no reasonable doubt accompanying it, we fear that if the ac- 
ceptance of this conveyance were compelled the grantee would 
not receive such a good and marketable title as uie said agree- 
ment contemplated. 

"A marketable title when applied to real estate is used to 
designate a title free from reasonable doubt, etc": 26 Cyc 
page 818; 168 Pa. page 530. 

The opinion of the court for the above reasons is that the 
title to the said land is not now absolutely vested in the 
grantors mentioned in the aforesaid deed dated February 7th, 
1921, and that a good and marketable title cannot now be con- 
veyed by them to the said Louis W. Mehring, and judgment 
is therefore directed to be entered for the defendant, y^th 
costs. 



Harrisburg Light, Heat & Power Company vs 

Samuel Fishman 

Affida^t of defense— Suffidency. 

Defendant made written application to plaintiff, a light, heat and 
power company, for steam for heating purposes for an apartment 
house. Pursuant to such application a contract was entered into 
for the famishing of heat for the apartment house. There was a 
meter in the apartment house. Defendant owned the adjoining house 
which was not an apartment house and in which there was no meter 
but which was connected with the meter in the aoartment house. The 
steam furnished the apartment house passed through the meter to 
the adjoining house^ and was there used. In an original and in a 
supplemental affidavit of defense to an action for the price of steam 
consumed, defendant alleged that he made application only for steam 
for an apartment house and that the adjoimng house was known to 
plaintiff not to be an apartment house; that he had notified plaintiff 
to turn off the steam at the house adjoining the apartment house, but 
the notice was not alleged to have been given in the manner speci- 
fied in the contract; that he had paid for the steam used in the apart- 
ment house and was not liable for that used in the adjoining house; 
that since the making of the contract he had sold both houses and 
did not know where the meter was located. Rule for judgment for 
want of sufficient affidavit of defense made absolute. 

Rule for judgment for want of sufficient affidavit of defense. 
C. P, Dauphin County, No. 438 March Term 1920. 
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Spencer G. Natiman, J. E: B. Cunningham and Charles H. 
Bergner for plaintiff. 

David D. Levinson, for defendant. 

Fox, J., July 7, 1921. 

On February 10, 1921, the plaintiff in the above stated case 
filed a plaintiff's statement, which is a claim for sixty dollars 
and fifty cents based upon a written contract for steam fur- 
nished by the plaintiff to the defendant for heating purposes 
at No. 908 North Third Street, Harrisburg, Pa., on and after 
November 20, 1919. On the 26th of February, 1921, plaintiff 
filed an affidavit of defense, and on March 4th, 1921, upon 
motion of counsel for plaintiff a rule was granted by the Court 
on defendant to show cause why judgment should not be 
entered against the defendant for want of a sufficient affidavit 
of defense, and upon hearing the defendant was allowed to file 
a supplemntal affidavit of defense, and on April 25th, 1921, 
filed a supplemental affidavit of defense. On May 3rd, 1921, 
upon motion of counsel for plaintiff another rule was granted 
upon defendant to show cause why judgment should not be 
entered against him for want of a sufficient affidavit of de- 
fense. 

The motion for judgment was placed on the argument list 
and argued on June ^nd, 1921 ; was heard by a full bench, 
and is now the subject of consideration. 

On November 20, 1919, Samuel Fishman, who is the defend- 
ant in this action in writing applied to the plaintiff to fur- 
nish steam for heating purposes to No. 908 North Third Street, 
occupied as an apartment, and agreed to pay for the same at 
the regular published rates and according to the rules and 
regulations of the plaintiff company. This application was 
accepted in writing on the same date by the plaintiff, then 
and thus the contract was completed. 

In pursuance of the said contract the plaintiff furnished 
the steam to No. 908. which with Nos. 906 and 910 North 
Third Street, Harrisburg, Pa., was owned by the defendant. 

The defendant now contends that at the time he si^ed tiie 
application mentioned. No. 908 was known to the plaintiff as 
an apartment, and that No. 906 was known to the plaintiff not 
to be an apartment.^ and that he the defendant did not in- 
tend by the said application to contract for the premises known 
as No. 906; that he has paid for the steam furnished by the 
plaintiff to No. 908, and that he notified the plaintiff in No- 
vember, 1919 to turn off the steam at No. 906, and that he 
should not be compelled to pay for the steam furnished to 
No. 906 North Third Street. 
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It appears from the pleadings that the defendant at the time 
of the application was the owner of Nos. 906, 906 and 910 
North Third Street, Harrisburg, Pa., and that No. 908 was the 
only one designated in the contract, and was also designated 
therein as an apartment; it also appears that both Nos. 906 
and 906 had the same steam heat connections with the main, 
which with the meter were located at or within No. 908; the 
steam furnished passed from the main through a pipe into No. 
906, and then part of it passed on through a pipe connection 
into No. 906, and was metered only in No. 906. 

The application or contract amongst other things provides : 
"I further agree to be responsible for all steam consumed on 
said premises until forty-eight (48) hours after written 
notice to discontinue the suppply of steam has been duly given 
at the oflSce of the company," also "no separate service shall 
be rendered to the several different occupants of the same 
building, unless an application be signed and a meter installed 
in accordance with its Rules and Regulations. If separate 
applications, as before mentioned, are not made all charges 
shall be made to the party in whose name the meter is regis- 
tered and by whom application for service was signed." 

The defendant avers that he has paid for the steam fur- 
nished to No. 908. We cannot understand how the amount of 
steam used for the heating of No. 908 could be determined 
when the pleadings show that there was but one meter for 
both Nos. 908 and 906 ; there was no means, so far as we can 
see, of ascertaining the respective amounts furnished for Nos. 
908 and 906. All of the steam passed into No. 908 and there 
metered, and nothing is shown that it could be determined 
how much was used in No. 908 and how much was used in No. 
906. This averment of payment, therefore, in itself cannot 
be held as a sufficient affidavit of defense. 

The defendant further avers in his supplemental affidavit of 
defense in paragraphs 7 and 8 that he ordered the plaintiff to 
turn off the steam heat at No. 906, but he does not aver that 
this was done in accordance with the contract, to wit: "by 
written notice to discontinue the supply of steam at the office 
of the company." We think it necessary that this be averred 
in the affidavit of defense that the method of notice to the 
plaintiff was given in accordance with the terms of the con- 
tract. 

The defendant also contends that he did not intend to con- 
tract for the premises known as No. 906, and that he did not 
contract for the steam to be furnished at No. 906, and should 
not be compelled to pay for the same, but only for No. 908 
designated as an apartment. 
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The presumption is that at the time the owner made applica- 
tion for the furnishing of steam to No. 908 he knew the heating 
facilities of his properties Nos. 908 and 906, and that the latter 
then could only be heated by steam entering No. 908, and 
metered therein. As we understand, the numbers 906 and 908 
were over the threshold of No. 908, and it may fairly be con- 
sidered that they were therefore to be regarded as one premises 
and notwithstanding that the plaintiff knew that No. 906 
would te heated by the steam furnished to No. 908 because of 
pipe connections between the two premises), (and it is not 
clear from the pleadings that the plaintiflE did know this) yet 
the defendant, the owner of the premises, being presumed to 
know this, therefore is bound to pay for the steam used in 
No. 906 as that would be steam consumed on said premises. 
The word premises then comprehending both Nos. 908 and 906, 
notwithstanding No. 908 was designated as an apartment and 
No. 906 not so. 

If it was the thought of the defendant that an application 
or applications should be made and a meter or meters installed 
for the heating of No. 906 by the inmates thereof or any of 
them, yet this was not done and under the terms of the con- 
tract such separate application not being made all charges shall 
be made to the party in whose name the meter is registered 
and by whom the appilcation for service is signed. 

The defendant does not aver that at the time the applica- 
tion was signed and the contract entered into that he the 
defendant did not know that No. 906 was heated by steam 
furnished to No. 908, the defendant now in paragraph 2 of 
the affidavit of defense filed February 26, 1921 denies in the 
following language: "That he has information sufficient to 
form any belief as to them as he has since sold all of the 
properties Nos. 906, 908 and 910, and consequently does not 
know where that meter is located." This is not pertinent, the 
denial of knowledge in this matter should relate in time to the 
date of the contract, and because it does not and as we have 
heretofore said, the presumption being that the owner of the 
premises, and applicant and a contracting party did know of 
the heating facilities and connections of Nos. 9Ci8 and 906, and 
so knowing ought to pay for what was furnished to both. 

Aside from all of this there is no allegation in tfie affidavit 
of defense nor in the supplemental affidavit of defense filed, 
of fraud, mis-representation or mistake or that the defendant 
was induced by any parole promise which was subsequently 
broken, to sign the agreement In the case of Reilly et al. vs 
Daily, 159 Pa. page 611, the Supreme Court said "there is no 
allegation of fraud, mis-representation or mistake or that he 
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the defendant was induced by any parole promise which was 
subsequently broken to sign the agreement, and nothing short 
of such defenses could be held against the contract'' This 
language is applicable to this case. Here was a contract en- 
tered into between the parties and in pursuance thereof, the 
plaintiff furnished the steam applied for to No. 908. There 
IS no allegation by the defendant of any fraud or misrepresen- 
tation or mistake or that he was induced by the plaintiff to 
enter into the contract by any parole promise which was* sub- 
sequently broken by tJhe plaintiff. 

We can find no sufficient defense as required, set forth by 
the defendant in either the affidavit of defense nor the sup- 
plemental affidavit of defense, and the rule is therefore made 
absolute and judgment in the amount claimed in the plaintiff's 
statement is directed to be entered in favor of the plaintiff and 
against the defendant with costs. 



In the petition of Carl Westcott for transfer of Retail Liquor 
License to the National Hotel, Hummelatown. 

Retail Liquor License— Transfer— FitneM of applicant 

A retail liquor license will not be transferred to a n»n who. bjr 
reason of other employment, will be absent from the place for which 
license was granted every evening of the week, between the hours 
of seven and ten o'clock and sometimes eleven o'clock, and who has 
no one but strangers to help him conduct the business. Such an ap- 
plicant is not a proper person to be entrusted with a license for the 
sale of liquors. 

Petition for transfer of retail liquor license. Quarter Ses- 
sions of Dauphin County. 

Wm. K. Meyers, for petition. 

H. B. Saussman, contra. 

Fox, J., July 7, 1921. 

This is a petition by Carl Westcott for the transfer to him 
of the retail liquor license granted by the court to Louis C. 
Wert on the 21st dav of February, 1921, at The National Hotel 
at Hummelstown, Dauphin County. 

When the original license was granted by the court it was 
done upon the condition that the grantee would secure a trans- 
fer of the same within thirty days from the 21st day of Feb- 
ruary, 1921. The reasons for the imposition of such condi- 
tion appeared of record. On the 10th day of March, 1921, a 
petition for the transfer of the license was filed by John I. 
Wert, son of the then holder; to this proposed transfer a re- 
monstrance was filed and upon hearing, the court because of 
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the relation of the petitioner to the holder, and the manner 
in which tlie business had been conducted, permitted the said 
John I. Wert to withdraw his petition, which was done, and 
on the 23rd day of May, 1921, the time for securing a trans- 
fer was extended and the petition for the transfer to said Carl 
Westcott was filed on the 9th day of June, 1921, a^inst 
whose petition for transfer a remonstrance was filed on June 
15th, 1921, and a hearing was held on June 20. ^ 

The testimony taken at the hearing on the Westcott peti- 
tion among other things, disclosed that the aiq>licant for the 
transfer is a single man and is the operator or ^^projectionist" 
of a Mption Picture Theatre in the Borough of Hummelstown, 
and that if he is granted the transfer of license he will still con- 
tinue his attention and labors at the said theatre every evening 
of the week between the hours of seven and ten o'clock and 
sometimes eleven o'clock. 

Considering that the applicant is youthful and a single man 
without a family or any one other than strangers to help him 
to conduct the business and that he will not be at the place 
of business to personally conduct and manage the sale oi li- 
quors in the evening:s of the week between the hours of seven 
and ten, we feel that he is not a proper person to whom to en- 
trust a license for the sale of liquors and the petition for the 
transfer is therefore refused, and the license granted as afore- 
said to the said Louis C. Wert on the 21st day of February, 
1921, is hereby revoked; without prejudice, however, that an 
application for a license for this house may be filed by some 
proper person, to be heard at the regular liquor license court 
on November 30th, 1921. 



Commonwealth of Pennsylvania for the Use of the Oak Ex- 
tract Company vs Newport and Shermans Valley Railroad 
Company and S. F. Dunkel and A. W. Dunkel. 

Appeals— Bond— Liability of 8uretie»— Affidavit of defense— 

Sufficient* 

The general rule is that the maker of a bond is bound bj the 
recitals in it, whether they are true or false. 

There is no difference in principle between taking an appeal and 
seourin^ the delay and benefit incident to it, where no appeal lies, 
and talSng an appeal and failing to follow it up by all proper and 
neCesfary steps to perfect it. 

It has been uniformly held in Pennsylvania that where there was 
no act of assembly requiring the giving of a bond and a bond was 
voluntarily given it is valid at common law as a voluntary obligation. 

There is no difference in principle in holding voluntary obligors 
where an appeal is non prossed for a defect in the proceedings and 
where it is quashed because the law did not provide for it. Iti 
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either case the court is without jurisdiction to hear the appeal on its 
merits but has jurisdiction to non pros or quash. 

When an appellant voluntarily tenders a bond for the purpose of 
pursuing the appeal, he insists that an appeal ties, and the sureties 
on the Dond cannot be heard to say, in denial of the facts recited 
in the bond, that there was no appeal. 

To prosecute an appeal with effect means to prosecute it with 
success. 

On appeal from the Public Service Commission to the Superior 
Court, the sureties on the bond p^ven are liable, though the appeal 
was quashed for want of jurisdiction. 

In a suit to recover on a bond liriven on appeal from the Public 
Service Conunission to the Superior Court, an affidavit of defense 
averring that the appeal in which the bond was given was not author- 
ized by law and that the questions involved were not heard, decided 
and determined and no damages assessed and that there was there- 
fore no breach of the condition of the bond, is insufficient to pre- 
vent judgment. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County No. 1491, September Term 1920. 

Luke Baker, Walter W. Rice and Beidleman & Hull for 
plaintiff. 

Fox & Geyer for S. F. Dunkel and A. W. Dunkel, sureties. 

Hargest, P. J., July 12, 1921. 

This case arises upon an affidavit of defense raising ques- 
tions of law. The plaintiff's statement shows that upon a 
petition of the Oak Extract Company, the Public Service 
Commission of the Commonwealth on December 9, 1919, made 
a formal order of reparation against the Newport & Shermans 
Valley Railroad Company, directing the said company to pay 
to the Oak Extract Company the sum of $257.42. The said 
railroad company thereupon sued out an appeal from said 
order to the Superior Court of Pennsylvania, and gave a bond 
which recited that the said railroad company "hath appealed 
to the Superior Court of Pennsylvania from the decree or order 
of the Public Service Commission of the Comimonwealth of 
Pennsylvania," which bond was conditioned that the appellant 
would prosecute the appeal "with effect, and will pay all dam- 
ages and costs awarded by the apellate court or legally charg- 
ed against it." 

The case was so proceeded in that on the 14th of July, 1920, 
the appeal was quashed by the Superior Court and the pres- 
ent suit is brought to recover upon this bond because the New- 
port and Shermans Valley Railroad Company did not prose- 
cute its appeal with effect. An affidavit of defense is filed by 
the sureties, in which they aver that the appeal in which the 
bond was given was not authorized by law, "and that the 
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questions involved were not heard, decided and determined, 
and no damages assessed" ; that therefore there was no breach 
of the condition of the bond. 

It does not appear, either in the pleadings in this case, or 
in the report of the case in the Superior Court, v/hether the 
appeal was quashed at the instance of the Oak Extract Com- 
pany or not. 75 Pa. Sup. 28. The question presented, there- 
fore, is : When a bond is given in a proceeding in which the 
Court is without jurisdiction, is it void for want of considera- 
tion, or are the sureties estopped from denying its validity? 
This question has not been directly passed upon in Pennsyl- 
vania, and there are a number of cases in which it has been 
determined both ways in other states. 

The reason for holding such a bond void is clearly stated in 
the case of Ward vs Syme, 8 N. Y. Leg. Obs. 95, 100, as fol- 
lows: 

"Where a proceeding is void from the beginning, no steps 
can be founded upNon it, or taken afterward. The plaintiflE in 
error was only acting in that assumed character, and was not 
such plaintiff in fact, and could not prosecute this writ, nor 
do anything with or upon it. The defendant in error was not 
such defendant in fact, as there was no valid process in error. 
The Judge had no authority in the premises, because he had 
no jurisdiction, and the supposed writ of error was a nullity 
not voidable, but void. A bond given vnthout consideration, 
upon a mistaken step in a Court having no jurisdiction of the 
subject-matter, is void, and cannot be treated as valid by 
either party, and the total want of consideration and juris- 
diction may be shown by the obligors in defense to the action." 
L. & N. R. Co. vs Smith (Ky. 1918) 199 S. W. 805, Downing 
vs La Shot (Mo. 1919) 212 S. W. 30. Other cases which ad- 
here to this view are collected in 4 C. J. 1267, 1268, and 2 Cyc. 
928 and notes. 

On the other hand, the reasons for denying to sureties the 
right to question the validity of the appeal are stated with 
great clearness in Love vs Rockwell, 1 Wis. 382, quoted with 
approval in Gudtncr vs Kilpatrick, 14 Neb. 347, 15 N. W. 708, 
710, as follows: 

"The recognizance on which the suit was brought was en- 
tered into by the defendant, and the defense sought to be inter- 
posed to the action is that the recognizance is void, because 
the justice before whom it was taken had no authority to take 
it, as no appeal lay from his decision. The plea admits that 
the recognizance was entered into for the purpose of perfect- 
ing an appeal of the case to the county court; but the defend- 
ant insists that no appeal lay from the decision, and that the 
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proceedings before the justice subsequent to rendition of the 
judgment are consequently void. We suppose there can be 
no doubt of the correctness of the .proposition of the defend- 
ant. The statute did not authorize an appeal of the case to 
the county court, and when by law no appeal can be had, we 
do not see how any legal consequence can follow from pro- 
ceedings taken to perfect it. But this does not meet the diffi- 
culty. The recognizance was entered into by the defendant, 
together with Abbott, and recites the fact of the recovery of 
the judgment, and that an appeal had been taken to the county 
court. To allow the defendant to set up and prove these facts 
to contradict his own recognizance would be to allow him to 
obtain a delay in the issuing of the execution upon the judg- 
ment rendered by the justice, and then, when the delay has 
been obtained, insist that the recognizance which procured it 
created no legal obligation. While we think this a case ^ere 
it would be gross injustice to allow the defendant to avail him- 
self of the defense set up in his plea, we are equally well satis- 
fied that it is a case where the doctrine of estoppel applies as 
laid down in the authorities.'' 

In Meserve vs Clark, 115 111, 580, 4 N. E. 770, it is said: 

''The question is not whether the appeal was properly taken 
for it is conceded it was not; but the question is, ought the 
appellant, in a suit upon the bond, be heard to say 5iat no 
appeal was ever taken? Upon what principle can she be per- 
mitted to question the truth of the recitals in that instrument? 
The general rule unquestionably is, that the maker of a bond 
is bound by the recitals in it, whether they are true or false." 
See also Moses vs Royal Indemnity Co., (1916) 276 111. 177. 

In Prescott vs Bacon, 21 N. E. 151, 64 Iowa 702, the Court 
said : 

"Can a party take an appeal and suspend a judgment, and 
make costs in the circuit court, and, when judgment is ren- 
dered against him and his surety, upon its being ascertained 
that he had no right to appeal, resist such judgment on the 
ground that the circuit court had no jurisdiction to try the 
case on its merits? The Court had jurisdiction to examine 
the record before it, and dismiss the appeal or affirm the judg- 
ment of the justice. It cannot be claimed that the circuit 
court did not have jurisdiction to render a judgment upon the 
appeal-bond for the costs which accrued in the circuit court. 
It would be a most singular state of affairs if a party who 
invokes the jurisdiction of the Court is not liable for the costs 
when it is» ascertained that the Court has no jurisdiction. 
Appeal bonds are for the security of appellee, and for the pro- 
tection of the appellant against the judgment pending the ap- 
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peal. If plaintiff's position be correct, a party may have an 
appeal allowed when he has no right to appeal, and, after the 
delay caused by the wrongful proceedings, he and the surety 
on die bond may insist that the bond is void. We do not 
think that this position is sound." 

In Pierce vs Banta, 31 N. E. 812, 9 Ind. 376, it is said: 

''It would be unconscionable to permit the obligors of the 
bond to call in question its validity, upon the ground that the 
principal obligor had failed to comply with all the legal provis- 
ions by which an appeal is usually perfected, when confessedly 
he has received all the benefit arising from the appeal. Every 
principle of the law of estoppel would thus be violated by per- 
mitting the party to the record to get an advantage of his own 
negligence and wrong in failing to perfect the appeal." 

It seems to us that there is no difference in principle be- 
tween taking an appeal and securing the delay and benefit 
incident to it where no appeal lies, and, in taking an appeal 
and then failing to follow it up, by all the proper and necessary 
steps to perfect it. 

In Gudtner vs Kilpatrick, 15 N. W. 706, which is one of 
the leading cases on this subject, it was held that the defend- 
ants were estopped from denying that an appeal had been 
taken in the case in contradiction of their undertaking, exe- 
cuted in conformi^ to the statute, for the purpose of perfect- 
ing an appeal, although no appeal lay from the judgment of 
the justice, and in that case it was said: 

'This Court does not entertain a doubt but that the dis- 
nussal of an appeal or certiorari is equivalent to a regular 
technical affirmance of the judgment, so as to entitle the 
party to claim a forfeiture of the bond and have his action 
therefor * * *. By a dismissal of the appeal, either by 
the court or by the act of the appellant himself, the appellee 
is the successful party ; he has not lost what he gained before 
the magistrate. He is placed in the same situation he occu- 
pied before the appeal was taken; and we see no propriety 
in attributing to such a judgment of dismissal less efficacy 
than a more formal and technical one of affirmance * *." 

In the case before us, as in the case last cited, the formali- 
ties of the statute were observed as to giving a bond on appeal 
in order to make the appeal a supersedeas. Act of April 22, 
1901, P. L. 103, Sec. 1 : Act of May 19, 1897, P. L. 67. 

In Swofford Brothers Drygoods Company vs Livingston, 
65 Pac. 413, 16 Colo. 257, iht Supreme Court dismissed an 
appeal for want of jurisdiction, and it was held that even 
though the appeal-bond given therefor ^as not such as was re- 
quired by the statute, nevertheless it would, form a common 
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law contract supported by the consideration of the stay of 
execution which resulted, from the taking of the appeal, and it 
was also held: 

"Where an appeal bond was conditioned for the due prose- 
cution of the appeal, and the appeal was dismissed for want 
of jurisdiction, the failure to effectually prosecute the appeal 
was a breach of the condition of the bond." 

To the same eflfect are the cases of Flannigan vs Cleveland, 
62 N. W. 297, 44 Neb. 58, and Adams vs Thompson, 26 N. W. 
316, 18 Neb. 541, Union Bank vs American Bonding Co., 161 
N. Y. S. 655. Numerous other cases are cited in the notes 
to 4 C. J. 1270, and 2 Cyc. 929. 

While there is no Pennsylvania case directly in point, we 
think the trend of the Pennsylvania decisions clearly indicates 
that sureties upon an appeal bond where no appeal lay, and 
the appeal was quashed for lack of jurisdiction, are liable. 

In the case of Mehling vs Merchants' Bank, 3 Walker 466, 
the bank had brought suit against Mechling and taken a rule 
for judgment for want of sufficient affidavit of defense, which 
was argued and marked "Rule Absolute." No judgment, how- 
ever, was entered until after a writ of error was taken and 
non prossed by the Supreme Court Suit was then brought 
on the recognizance given in the writ of error. The case was 
non prossed on the ground that the writ was improvidently 
taken and the sureties defended on the ground that because 
the writ was improvidently taken, there was no liability on 
their part. The Supreme Court held that the condition of the 
recognizance for the writ of error was that Mechling should 
prosecute his writ of error with eflfect and that the non pros, 
was a breach of the condition and the recognizance thereby 
became absolute. The Court said : 

"It therefore does not lie in the mouth of the bail to allege 
now that the judgment was not final because not liquidated. 
He stepped in to arrest the proceeding, and undertook that the 
proceeding should not be affirmed or the writ non prossed. 
He failed to perform the condition and consequently must per- 
foitm the alternative, viz: pay the debt, damages and costs." 

To the same effect is Courtney vs Beck, 2 Leg. Rec. (Schuy.) 
385. 

In Winchester vs Rich, 40 Superior 46, it is held that where 
an appeal from a judgment of a justice of the peace is quashed 
for any reason other than a defect in recognizance, the quash- 
ing of the appeal is an affirmance of the judgment within the 
meaning of the recogpnizance conditioned for the payment of 
the debt, interest and costs on affirmance of the judgment in 
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the Court of Common Pleas. See also Shaw vs Hunt, 9 S & 
R. 404. 

It has been uniformly held in this State that where there 
was no Act of Assembly requiring" the giving of a bond, yet 
if a bond were voluntarily given it is valid at common law 
as a voluntary obligation. Commonwealth vs Wolbert, 6 
Binn. 292, 298; Long vs Laufman, 2 Rawle 154, 156; Bank of 
Northern Liberties vs Cresson, 12 S. & R. 306, 313, 314; 
Koons vs Seward, 8 Watts, 388 ; Wright vs Keys, 103 Pa. 567. 

In Allen vs Kellum, 94 Pa. 253, it is held : 

"A recognizance of bail in error defective in form may 
derive validity from the consent, express or implied, of the 
parties intended to be affected thereby. The recognizance 
may be sustained as a voluntary personal contract, based on 
sufncient consideration. It is tendered to defendant in error 
as security in consideration of the delay and risk to which 
he may be subjected, and if he elects to accept and treat it as 
valid, and for this reason forbears to proceed by execution, 
pending the writ of error, neither the principal nor the surety 
can evade liability on the ground of non-conformity to the 
requirements of the statute. Where, however, the defendant 
in error treats the recognizance as a nullity, issues execution, 
and proceeds as though no recognizance had been g^ven, such 
conduct constitutes a good defense to an action upon it." 
Geiselman vs Shomo, 13 Pa. Sup. 1. 

In the case of Tilden vs Worrall, 14 Leg. Int. 131, affirmed 
in 30 Pa. 272, Judge Hare said : 

"In order to discharge special bail, or bail in error, some- 
thing must be done, which is inconsistent with the right of the 
creditor, to proceed against the bail. Hence the non pros, 
of the writ of error by the act, or the default of the plaintiff 
in error, or by an agreement between him and the defendant 
in error, will not discharge the bail, because the condition of 
the recognizance is, that the writ of error shall be prosecuted 
with eflfect, and the debt, damages, and costs, paid, if the 
judgment be affirmed. Shaw vs Hunt, 9 S & R 404. When, 
however, the defendant in error takes the ground that bail 
has not been given, or what comes to the same thing, objects 
to that which is given, as insufficient, and proceeds as if it 
did not exist, he will be precluded from shifting his position 
subsequently, and enforcing an obligation which he has hfrn*- 
self repudiated." 

There is no difference in principle in holding voluntary 
obligors liable where an appeal is non prossed for a defect in 
the proceedings or where it is quashed because the law did not 
provide for it. In either case the Court was without juris- 
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diction to hear the appeal on its merits but had jurisdiction 
to non pros, or quash. The effect upon the appellee is the 
same. It is true that the failure to perfect an appeal may be 
a neglect of the appellant but where he voluntiilv tenders 
the bond, for the purpose of pursuing the appeal, he insists 
that such an appeal lies, and we can see no reason why the 
sureties should be subsequently heard to say, in denial of the 
facts recited in the bond, that there was no appeal. 

When the obligors gave this bond, they said, in effect, to 
the Oak detract Company, that the Newport and Sherman's 
Valley Railroad Company has taken an appeal and that if 
that company does not prosecute its appeal with effect (which 
means success), the Oalc Extract Company may look to them 
for payment 

That induced the delay. It is no answer to say that because 
the appeal which the principal obligor took was not valid, the 
Oak ^tract Company could have brought suit at once upon 
the order of reparation as provided by Section 5 of Article 
V of the Public Service Company Law, July 26, 1913, P. L. 
1374. 

In Smith vs Ramsey, 6 S & R 573, Judge Duncan said : 
"It may be proper to observe, that there is no occasion to 
sue out execution on the judgment, in order to charge the 
bail, as a render of the body would not excuse the bail nor 
any thin^ but a release or satisfaction of the judgment satisfy 
the condition of the recognizance." 

The Oak Extract Company did not choose to treat jthe bond 
as a nullity. It accepted the tender of the bond and awaited 
the disposition of the appeal by the Superior Court. There 
is nothing to show that it even moved the Superior Court to 
quash the appeal. The appellant secured the delay for which 
the bond was given, and therefore we think that there was 
no want of consideration but that their bond was a voluntary 
obligation on the part of the sureties which they are now 
estopped from questioning. To allow them so to question, 
would allow them to blow both hot and cold, and in this 
respect the case is different from Tilden vs Worrall, supra, 
where the appellee, instead of awaiting the outcome of the 
writ of error, objected to the sufficiency of the bail and secured 
a non pros, of the writ for that reason. 

The bond in this case requires the appellant to prosecute 
the appeal with effect and failing therein, to pay all costs and 
damages. 

"To prosecute with effect" means to prosecute with success, 
Gibbs vs Bartlett, 2 W & S 29; Pittsburgh National Bank of 
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G>mmerce vs Hall, 107 Pa. 583; Watcrson vs Fuelhart, 169 
Pa. 612; Qmimonwealth vs Lenhart, 233 Pa. 526. 

The word "damages" in the condition of the bond includes 
the debt. Commonwealth vs Harvey, 51 Pitts. Leg. Journal 
380. / 

For these reasons the affidavit of defense is hereby adjudged 
to be insufficient and judgment is now directed to be entered 
in favor of the plaintiff and against the defendants for $266.67, 
with interest from January 4, 1921. 



In Re Appeal of Thomas Donaldson from the Board of 
Assessment and Revision of Taxes of Allegheny County, 
Assessing a Personal Property Tax for the Year 1921. 

Taxation— Mortgage*— Acts of June 17, 1913 and July 15, 1919. 

The Act of Julv 15. 1919, P. L. 955, amending the Act of June 17, 
1913, P. L. 507, left mortgages just as they were prior to its enact- 
ment 

A Pennsylvania corporation purchased land subject to the lien 
of a mortgage given by a predecessor in title. There was no assump- 
tion of the mortgage debt in the deeds nor any agreement to pay it. 
The corporation paid the interest accruing on the mortgage debt. 
Held, on appeal from the local Board of Assessment and Revision of 
Taxes, that the nvortgage was taxable by the local authorities in the 
hands of its owner. 

Appeal from Board of Assessment and Revision of Taxes. 
C. P. Allegheny, No. 1735, April Term 1921. 

Hosack, Wickersham & Hosack, for appellant. 

Oscar T. Taylor, County Solicitor, and Wtn. E. Ralston, 
Assistant County Solicitor, contra. 

Swearingen, J., July 5, 1921. 

In May, 1919, the Miller Saw Trimmer Company, a Penn- 
sylvania Corporation, purchased certain lands in Allegheny 
County, Pennsylvania, subject to a mortgage dated August 
18th, 1917, and duly recorded, which had been given by E. 
H. Coveny, (a predecessor in title) to Thomas Donaldson, a 
resident of Allegheny County, Pennsylvania. The mortgage 
has since been reduced to the sum of $100,000., which is the 
amount now due. There was no assumption in the deeds 
of the debt, nor any agreement to pay it, on the part of the 
successors of E. H. Coveny in the title. The Miller Ss^w 
Trimmer Company has paid interest upon said mortgage 
debt, including the interest in full during the year 1S20. 

By reason of the fact that the Petitioner did not return this 
mortgage ior taxation, the Board of Tax Revision in Alle- 
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gheny County required the Petitioner to make a return thereof 
for local taxation, which he did under protest, and local taxes 
have been assessed thereon. The Petitioner then took this 
appeal, alleging that under the law, this mortgage is not re- 
turnable to the local authorities for taxation. 

The question therefore arises whether this mortgage is 
taxable in the hands of the Petitioner, under the Act of June 
17th, 1913, P. L. 507, or must tJie Miller Saw Trimmer Com- 
pany return this mortgage to the Auditor General, deducting 
the tax and pay the same to the Commonwealth, under the 
A<:t of July 15th, 1919, P. L. 955, which amends Section 17 
of the Act of 1913? 

The Act of 1913 is an Act "to provide revenue for state and 
county purposes, etc., etc.,." Section 1 imposes a tax for 
county purposes of four mills on the dollar upon certain per- 
sonal property, viz: 

**A11 mortgages ; all moneys owing by solvent debtors * *, 
all loans issued by any corporation ♦ ♦ *^ except such 
loans as are made taxable for state purposes by Section 17 
hereof." 

Section 17 did not impose a tax of four mills for state pur- 
poses upon a mortgage such as this is. It provided : 

"That all scrip, bonds, or certificates of indebtedness issued 
by any and every private corporation * * *." are made 
taxable for state purposes. Clearly, the Petitioner's mortgage 
is returnable for county taxation under the Act of 1913. 

The Act of July ISth, 1919, P. L. 955, amended Section 17 
of the Act of 1913, so far as pertains to this controversy, in 
this way: 

"That all scrip, bonds, certificates and evidences of indebted- 
ness issued, and all scrip, bonds, certificates and evidences of 
indebtedness assumed, or on which interest shall be paid, by 
any and every private corporation * * *," are made 
taxable for state purposes. 

It will be observed that in the amending Act of 1919, no 
attempt was made to change Section 1 of the amended Act of 
1913, wherein "mortgages" were specified in a class by them- 
selves, as subjects of local taxation. The amendment left 
"mortgages" just as they were prior to its enactment. A 
mortgage is not a certificate or evidence of indebtedness. Un- 
der the law of Pennsylvania, it is but a pledge of land as se- 
curity for payment of a debt or for the performance of some 
act. 

Nor is there any force in the argument from the use in the 
Act of 1919, of the words "or on which interest shall be paid." 
The amended section excludes mortgages; and therefore the 
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words relating to payment of interest must refer to interest 
upon the "scrip, bonds, certificates and evidences of indebted- 
ness," which have just been included and made subjects of 
the taxation. No other paragraph or section of the Act of 
1919 includes mortgages as subjects of state taxation. 

Consequently, it cannot be held that the legislature intended 
to include mortgages in the amendment of 1919, for the legis- 
lature could very easily have expressed itself in apt words to 
that effect, had it so desired. 

ORDER. 

And now, to wit, July 5, 1921, after argtmicnt and upon 
consideration, the appeal of Thomas Donaldson from the 
Board of Assessment and Revision of Taxes of Allegheny 
County, assessing a personal property tax for the year 1921, is 
refused. 



Investors' Realty Company vs. City of Harrisburg 
Voluntary pa3rnient»— Recovery — ^Act of July 5, 1917, P. L. 682 

Where there is no mistake of fact or fraud, a voluntary payment 
cannot ibe recovered back on the mere ground that the one party was 
under no legal obligation to pay and the other had no right to re- 
ceive. ^ 

A city paved and curbed a city street between designated points. 
The western side of the street between the points designated was 
bounded by a public park; the eastern side by private property. 
The city 'assessed the entire cost of paving and <:urbing upon the 
private property abutting upon the eastern side of the street, in pro- 
portion to the frontage of each property thereon. The plaintiff in 
this case, a property owner on the eastern side of the street upon 
whose property had been assessed the cost of paving the entire width 
of the street and of curbing both sides thereof, in proportion to its 
frontage thereon, paid one-tenth of the assessment on demand and 
the city entered a lien for the remainder. The property owner, hav- 
ing contracted to sell the property free of liens, paid the lien. In 
actions brought by the city against property owners who refused 
to pay the entire assessment against them^ the court decided that 
the city was bound by its ordinance to pay its proportionate share 
of the cost of the paving and curbing. Plaintiff brought suit to re- 
cover the amount paid bv it which the citv should have paid under the 
decisions mentioned. 

Held on motion by the defendant for Judgment non obstante vere- 
dicto on the whole record, that, though defendant was responsible 
for the pavment of the amount in suit, plaintiff could not recover 
because its payment was voluntary. 

The court expressed no opinion upon the act of July S, 1917, P. L. 
682. 

Motion for judgment non obstante veredicto, on the whole 
record. C. P. Dauphin County, No. 77, January Term, 1920. 

Geo. R. Bamett, for plaintiff. 
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John E. Fox, City Solicitor, for defendant. 
Wickcrsham, J., July 11, 1921. 

This action was brought by the plaintiff to recover from the 
defendant the sum of $401.00 with interest from March 12, 
1914. It was tried before the court and a jury January 27, 
1921. Most of the allegations in plaintiff's statement of claim 
were admitted at the trial. No witnesses were called, but, 
after the offer of certain documentary evidence and the ad- 
mission of counsel for the plaintiff and defendant that the facts 
were correctly stated by the plaintiff in its statement, with 
exception of those objected to as irrelevant by the defendant, 
a motion was made by the defendant ''that under all the evi- 
dence in the case the verdict must be for the defendant." 
This point was reserved by the court. The jury was directed 
to find a verdict in favor of the plaintiff for $564.06 subject to 
the legal questions and points which the court reversed. This 
question now comes before us on a motion that judgment be 
entered in favor of the defendant notwithstanding the verdict. 

It appeared from the admitted facts as they were presented 
to the court and jury at the trial, that the plaintiff was, prior 
to November 10, 1914, the owner in fee of a certain lot of 
ground between Maclay Street and Division Street in the City 
of Harrisburg, situate at the southeast corner of Front and 
Emerald Streets, fronting one hundred feet on the eastern side 
of Front Street; that by an ordinance of the City of Harrisr 
burg approved December 15, 1910, the said Front Street was 
opened and evaded from Maclay Street to Division Street, with 
a width of fifty-five feet ; that by an ordinance of the City of 
Harrisburg approved October o, 1913, that portion of Front 
Street between Maclay Street and Division Stret lying west 
of a line fifty-two feet west of the eastern line of said Front 
Street was authorized to be set aside for a public park; that 
by virtue of an ordinance of the City of Harrisburg approved 
October 31, 1911, Front Street in said City was paved and 
curbed from Maclay Street to Division Street in said city, the 
cost and expense thereof to be assessed according to the foot 
front rule, which paving and curbing was finished January 12, 
1914, and an assessment for the cost thereof was made Fcb- 
uary 6, 1914; that the City Engineer assessed upon the prop- 
erty of the plaintiff the cost of paving the entire width of Front 
Street and of curbing both sides thereof for the frontage of 
the plaintiff's property thereon, to wit : one hundred feet, the 
amount of said assessment being* for curbing $199.50, for pav- 
ing $632.00, making a total of $M1.50; that on March 10, 1914, 
the plaintiff paid to the City of Harrisburg the sum of $83.15, 



1921 DAUPHIN COUNTY REPORTS 259 

Investors' Realty Company vs City of Harrisbui^ 

being one-tenth of the amount of said assessment; that on 
July 10, 1914, the City of Harrisburg caused to be entered 
a hen for the remainder of said assessment against the prop- 
erty of the plaintiff amounting to $748.35, with interest from 
March 12, 1914; that on November 11, 1914, the plaintiff "paid 
said lien and the interest due thereon, to wit : $/73.29, which, 
with the $83.15 previously paid, makes a total of $856.44 paid 
by plaintiff for paving the entire width of Front Street and 
curbing both sides thereof for its frontage thereon ;" that the 
cost of curbing the western side of Front Street for the front- 
ange of the plaintiff's property on the eastern side of said street 
was $85.00, the cost of the paving the western one-half of Front 
Street for the frontage of plaintiff's property on the eastern 
side of said street, was $316.00 making a total of $401.00; and 
that plaintiff made a demand in writing for the repayment of 
the amount collected from it for curbing and paving the west- 
em side of Front Street for the frontage of its property on said 
street on May 8, 1918, nearly four years after said amount 
had been paid. 

It was contended by the plaintiff that the assessment against 
its property of the sums for paving and curbing the western 
side of Front Street, opposite the property of the plaintiff, 
bounding and abutting upon a park of the park system of the 
City of Harrisburg was illegal and void ; that the city, by or- 
dinance, had appropriated the sum of $100,000.00 to pay the 
city's share of paving and curbing, intersections of highways 
and in front of non-assessable proper^, and that this court, 
in the case of City of Harrisburg vs. Jessie Fuller, et. al., 17 
Dauphin County Reporter, page 1, decided that the city must 
pay Its proportionate share of the cost of the improvement; 
also this court, in City of Harrisburg vs. Rineard, et. al., 19 
Dauphin County Reporter, page 167, decided that whether 
the street was bounded on the west by land held and owned 
by the city for public park purposes or by low water mark 
of the Susquehanna River, in either case the abutting property 
was non-assessable and the city was liable under its ordinance 
to pay its share of the cost of the improvement on Front Street. 

That the burden of paying for its proportionate share of 
the cost of paving and curbing Front Street in front of the 
property of this plaintiff was upon the defendant there can be 
no doubt. Such duty was clearly established by the decisions 
we have just quoted. The plaintiff asks us to conclude, there- 
fore, that for the reasons above stated the city was in pos- 
session of money of the plaintiff which in equity and «)od 
conscience it ought not to retain and therefore it should be 
recovered back, the verdict of the jury in this case should be 
sustained and the motion of the defendant over-ruled The 
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plaintiff further contends in the oral argument, and in the 
very thorough and exhaustive brief which he has submitted 
to us, that the payment of the cost of paving this street made 
by the t>l&intiff was made under a mistake of fact and is 
therefore recoverable. 

It appears troth the pleadings which became part of the 
evidence at the trial of this case that the payment by the 
plaintiff of the cost of paving and curbing Front Street in 
front of his property was made voluntarily and without coer- 
cion on the part of the defendant We quote from paragraph 
twelve of the plaintiff's statement : 

'That in order to carry out a certain agreement of sale, 
plaintiff, on November 11, 1914, paid said lien and the inter- 
est due thereon, to wit: $77329, which, with the $83.15 pre- 
viously paid, makes a total of $856.44 paid by the plaintiff for 
paving* the entire width of Front Street and curbing both 
sides thereof for. its frontage thereon." 

And so it appears that the plaintiff, in order to carry out 
an agreement of sale which it had theretofore made paid this 
assessment and that the payment was purely voluntary on 
its part. 

In Peebles and Wife vs City of Pittsburgh, 101 Pa. 304, 
the cost of the improvement of Penn Avenue in Pittsburgh 
was assessed equally per front foot upon the property abut- 
ting on that street. The plaintiffs were assessed according 
to the foot front rule and pjaid the installments of their assess- 
ments as they fell due, upon receiving notice that if the same 
were not paid in thirty days they would be collected by process 
of law at their expense. The pa3rments were made under 
protest with notice that if the plaintiff was not legally liable 
to pay the same he would seek to recover them back. The 
city attorney, moreover, assured him that in such case he 
would be legally entitled to recover the same. Subsequently 
the Act of Assembly under which the assessments were made 
was declared by the Supreme Court to be unconstitutional 
and the plaintiff brought suit against the city to recover the 
sums so paid. Held: 

"That his payments, having been voluntary, could not be 
recovered back. Held further, that his notice and protest 
at the time of the pasrments jgave him no higher right and 
that the statements made to the plaintiff by the city attorney 
were not binding upon the city." 

The principle upon which his decision was based was clearly 
stated in the first syllabus as follows: 

"A voluntary payment of money under a claim of right 
cannot in general be recovered back. There must be com- 
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pulsion, actual, present, and potential, in inducing the pay* 
ment, by force of process available for instant Seizure of per- 
son or iM*operty when the party so paying must give notice 
of the illegality of the demand and of his involuntary pay- 
ment" 

This case was referred to with approval by Mr. Justice 
Mestrezat in Shenango Furnace Co. vs Fairfield Township^ 
229 Pa. 257-369, in which a bill in equity was filed by the 
plaintiff praying for a decree to compel the defendant to re- 
pay certain taxes which it was claimed the plaintiff paid to 
the township by mistake. It appeared, however, that the 
payments were voluntary. Held: 

"Where taxes have been voluntarily paid to the public 
authorities without any duress or threats or misstatements 
by any public officer, and without any protest by the party 
paying them, or notice of an intention to reclaim any part 
of the sum paid, such taxes cannot be recovered back." 

This is the latest decision upon the question involved to 
which our attention has been directed. Mr. Justice Mestrezat, 
writing the opinion of the court, beginning at page 365, thor- 
oughly reviewed the authorities and reached the conclusion 
above stated. 

We cannot agree, therefore, with the contention of the 
plaintiff that the money paid by it to the City of Harrisburg 
for the paving of the entire width and curbing of the street 
in front of his property can be recovered back, for the reason 
that it clearly appears from the pleadings and evidence that 
such payments were made voluntarily. 

Nor can we ag^ee with the contention that the plaintiff 
can recover back the amount which it claims because the 
payment was made by mistake. It nowhere appears in the 
evidence or in the pleadings that the payment of this money 
was made by mistake either of law or fact. Such claim was 
not made by the plaintiff at the trial nor does it appear in 
his statement of claim. 

"Where there is no mistake of fact or fraud, a voluntary 
payment cannot be recovered back on the mere ground that 
the one party was under no legal obligation to pay and the 
other had no ri^ht to receive:" Dillon on Municipal Corpor- 
ations, 5th Edition, Volume 4, Section 1623 and cases therein 
cited. 

This authority also disposes of the contention of the plaint- 
iff that because the city had no right to receive this money 
the plaintiff was entitled to recover it back in the action now 
pending. We do not decide the other questions raited by 
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counsel for plaintiff as we consider that the matters upon 
which we have passed control this case. 

We think, therefore, and so decide that the payments made 
by the plaintiff to the City of Harrisburg and which it now 
claims to recover back were made voluntarily; that they can- 
not be recovered back for the reasons above stated, and that 
the motion of the defendant for judgment in favor of the 
defendant non obstante veredicto must be allowed. We there- 
fore direct the prothonotary to enter judgment in favor of the 
defendant non obstante veredicto, unless exceptions are filed 
hereto within the time allowed by law. Now July 12, 1921, 
exception is granted in favor of the plaintiff nunc pro tunc. 

And now, July 27, 1921, it being made to appear to us that 
the above order does not comply with the provisions of the 
Act of 22nd April, 1905, P. L. 286, the said order is revoked 
and we hereby direct that judgment be entered in favor of 
the defendant non obstante veredicto and an exception to 
the action of the court in that regard is allowed. 



Between Elmer W. Ehler, an elector and taxpayer of the 
Township of Lower Paxton, County of Dauphin, Common- 
wealth of Pennsylvania, on his own behalf and on behalf 
of other electors and taxpayers of said township. Plaintiff 
and The Board of Directors of the School District of the 
Township of Ix>wer Paxton, County of Dauphin, Common- 
wealth of Pennsylvania, Defendant. 

Special elections — ^Return — Statutory requirement*— CompUaace. 

In passing upon the validity of a special election, held for the 
purpose of securing the assent of the electors to an increase of in- 
debtedness of a school district, the court will not take any action 
which^ would have the effect of defeating the will of a substantial 
majority of the electors on account of what it regards as a mere 
non-essential technicality. 

The return of a special election, held for the purpose of obtain- 
ing the assent of the electors of a school district to an increase of 
its indebtedness, held on a special date, not the date for holding 
the general municipal election of the county, is properly made to 
the court of quarter sessions of the county in which the school dis- 
trict is located 

The tally sheet of a special election, held for the purpose of ob- 
taining the assent of the electors of a school district to an increase 
of its indebtedness, showed 238 votes cast against the increase. The 
return sheets showed 283 votes cast against the increase. The dis- 
crepancy was discovered when the returns were opened in the pres- 
ence of the court of Quarter sessions of the countv in which the 
school district was located The sitting judge ordered the election 
board to be brought into court. Upon investigation it appeared 
that the mistake was made by the clerk who wrote the return sheets, 
by transposing the figures 38 to 83. It also appeared that the result 
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would not be changed by the correction of the return sheets. Correct- 
ed copies of the return sheets were filed, nunc pro tunc. Held, that 
this was substantial compliance with the laws regulating such elec- 
tions. 

The return of a special election, held for the purpose of obtaining 
the assent of the electors of a school district to an increase of its 
indebtedness, did not include a certified copy of the resolution 
authorizing said election and the advertisement thereof. The certi- 
fied copy was afterwards filed and made part of the record. Held, 
that this was a substantial compliance witn the law regulating such 
elections. 

Injunction. C. P. Dauphin County, No. 701, Equity Docket. 
W. Harry Musser, for plaintiff. 
John McI. Smith, for defendant. 
Wickcrsham, J., August 2, 1921. 

The plaintiff filed his bill of complaint in which it is alleged, 
inter alia : — 

That he is an elector and taxpayer of the Township of 
Lower Paxton, County of Dauphin, Commonwealth of Penn- 
sylvania ; that the defendant is the Board of School Directors 
of the School District of Lower Paxton, in said county; that 
the defendant, on the 4'th day of April, 1921, passed unani- 
mously, resolutions signifying and expressing its desire that 
the indebtedness of the school district of said township be 
increased in and by the amount of Seventy Thousand (^0,000) 
Dollars, for the purpose of purchasing or acquiring a proper 
site for school buildings and the erection and equipping of a 
Centralized Vocational Township High School; that on the 
said date the said school board also passed a resolution au- 
thorizing and providing for a special election to be held at 
the regular polling place in said township on the 5th day of 
May 1921, for the purpose of securing the assent or dis- 
approval of the electors to said increase of indebtedness ; that 
notices of said election were prepared and posted a& required 
by law; that tickets were prepared by the County Commis- 
sioners of Dauphin County and said election was held on the 
5th day of May, 1921, as required by Act of Assembly; that 
in making the returns covering the aforesaid election the 
election board of said township erroneously returned the num- 
ber of votes actually cast against said increase of indebted- 
ness, the error occurring in the transposition of figures in 
that tlie two return sheets showed that 283 votes were cast 
against the increase of indebtedness while the tally sheets 
showed that 238 votes were cast against said increase ; that the 
returns were opened on the 10th day of May, 1921, in the pres- 
ence of the Court of Quarter Sessions of Dauphin County 
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when said discrepancy was discovered and the sitting Judge 
ordered the election board of said township to be brought into 
court in order that the error might be corrected ; that on the 
11th day of May 1921, the election board of said township 
appeared in court and after an investigation they were order- 
ed to file corrected copies of the return sheets, as of May 6, 
1921, the date of the original filing; that pursuant to said 
order of court the election board prepared and duly executed 
corrected return sheets and filed the same as directed; that 
two of the Judges of the Court of Quarter Sessions of Dau- 
phin County, on May 16, 1921, signed a decree that they had 
computed and corrected the returns of said election and that 
the final computation showed a majority of votes cast in 
favor of the increase of indebtedness; that on the same day 
the Clerk of the Court of Quarter Sessions of said county 
issued a certificate to the said school board certifying to the 
above stated facts and that the assent of the electors of said 
township had been given to the increase of the indebtedness 
as aforesaid; that on May 17, 1921, the decree of the court cer- 
tifying said election together with certified copies of the reso- 
lution and the advertisement were filed in the Court of Quarter 
Sessions to No. 156 March Session, 1921; that the said school 
board advertised the sale of the said bonds amounting to 
Seventy Thousand ($70,000.00) Dollars to the highest bidder, 
and on May 26th, 1921, the defendant levied a tax upon the 
taxable property of said township yielding Five Thousand 
Five Hundred and Twenty ($5520.00) Dollars, commencing 
with the year 1921-1922, and for each and every year there- 
after until and including the year 1950, or so long as should 
be necessary for the purpose aforesaid, which annual sum 
would have been sufficient to pay the interest on said bonds 
and the principal thereof as they severally would have become 
due, together with the state tax thereon; that the money de- 
rived from the sale of said bonds authorized by the proceedings 
aforsaid, was to be used for the purchasing or acquiring a 
proper site for school buildings and the erecting and equipping 
of a Centralized Vocational Township High School. 

It was alleged in said bill that the defendant has not the 
power and authority claimed by it for the issuance of said 
bonds, and averred that the said election returns were not due 
and legal but that the same together with proceedings there- 
on were invalid, illegal and void, for the reasons: 

(a) There was no legal return made of the votes cast at 
said election in that there was a discrepancy between the 
number of negative votes shown on the tally sheet and the 
number shown on the return sheets. This error could not 
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be corrected by the Court of Quarter Sessions because the 
Court does not have jurisdiction to correct or compute the 
returns cast at such an election. 

(b) That the returns were filed in the wrong court in that 
they should have been filed in the office of the Prothonotary 
of the Court of Common Pleas of said county. 

(c) That the election return is invalid and illegal in that 
it is not made to the Clerk of the Court of Quarter Sessions 
duly certified as is required by law, together with a certified 
copy of the resolution and the advertisement. 

(d) That the destruction of the original return sheet in- 
validates the proceeding. 

Alleging that the proposed action of issuing bonds based 
upon the authority of said election, the returns thereof, and 
the proceedings thereon, on the part of the defendant, unless 
restrained by this court, will subject the orator to an unjust 
and illegal burden of taxation for which he has no adequate 
remedy at law, and further showing that the proposed issue 
of bonds and the sale of said bonds to meet the indebtedness 
so incurred are illegal and without warrant of law, and to the 
prejudice of and injury to his rights, the orator prays: 

1. That said election return and all proceedings thereon 
be declared illegal and void. 

2. That an injunction be issued to restrain perpetually 
the board of directors of the School District of the Township 
of Lower Paxton, County of Dauphin, Commonwealth of 
Pennsylvania, and its successors, from issuing and selling 
bonds purporting to be legal obligations of the said school 
district agigregating Seventy Thousand ($70,000.00) Dollars, 
and based upon the authority of the aforesaid election, the 
returns thereof, and the proceedings thereon. 

3. For such other and further relief as to your Honors 
may seem just and proper and as the facts and circumstances 
may warrant. 

^The defendant has filed its answer admitting the averments 
of the first seventeen paragraphs of the plaintiff's bill. The 
averments of the 18th paragraph are denied generally, and 
specifically by paragraphs (a), (b), (c) and (d); likewise 
the defendant denies the nineteentii and twentieth paragraphs 
and in the denial of paragraphs eighteen to twenty, the 
defendant alleges specifically: 

(a) That the actual ballots or tickets in the ballot box 
showed a majority of votes cast in favor of increasing the 
indebtedness. 
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(b) That the plain provision of all the statutes dealing 
with this proceeding required returns to be filed with the 
Clerk of the Court of Quarter Sessions. 

(c) That the certified copy of the resolution and the ad- 
vertisement were filed with the Clerk of the Court of Quarter 
Sessions after the returns had been duly certified as is required 
by law. 

(d^ That the destruction of the incorrect return sheet is 
ampiy covered and explained by the decree of the Court of 
Quarter Sessions ordering that the corrected sheets be filed 
nunc pro tunc; in any event the original tally sheet showing 
the number of votes cast for and against the proposed increase 
of indebtedness is in the record, free and clear from all doubt 
and immune from any possible attack. 

Neither the plaintiff nor the defendant have filed with us 
any requests for findings of facts or conclusions of law. The 
court finds the facts to be as follows: 

FINDINGS OF FACTS. 

1. The Board of School Directors of the School District 
of the Township of Lower Paxton, County of Dauphin and 
Commonwealth of Pennsylvania, on April 4, 1921, adopted 
the following resolution: 

**Now, therefore, be it resolved by the School Board of said 
School District of the Township of Lower Paxton, Cr unty of 
Dauphin, Commonwealth of Pennsylvania, in accoixlance with 
the Act of Assembly of the Commonwealth of Pennsylvania, 
approved the 20th day of April, 1874, P. L. 65, and the amend- 
ments thereof and the supplements thereto, that the corporate 
authorities of the School District of the Township of Lower 
Paxton, County of Dauphin, Commonwealth of Pennsylvania, 
hereby signify and express their desire for an increase of the 
bonded indebtedness of said school district for the amount of 
Seventy Thousand ($70,000.00) Dollars, for the following pur- 
pose, namely, the purchasing or acquiring a proper site for 
school buildings and the erection and equipping of a Central- 
ized Vocational Township High School." 

2. April 4th, 1921, the said School Board, after reciting 
the resolution above quoted, adopted the following resolu- 
tion: 

"Now, therefore, be it resolved by the School Board of 
said School District of the Township of Lower Paxton, County 
of Dauphin, Commonwealth of Pennsylvania, that a public 
election be and the same is authorized to be jfield on the 5th 
day of May, A. D. 1921, for the purpose of obtaining the 
assent of the electors of said School District to an increase df 
the bonded indebtedness of said school district by the amount 
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of Seventy Thousand ($70,000.00) Dollars for the following 
purpose, namely, the purchasing or acquiring a proper site 
for school buildings and the erection and equipping of a Cen- 
tralized Vocational Township High School." 

3. The form of notice of the said election so proposed to 
be held was also provided for in said resolution which form 
complies with the Act of Assembly in such cases made and 
provided. 

4. On the 5th day of April, 1921, the Secretary of said 
school board caused to be posted in the most public places 
in said school district twenty notices of the public election to 
obtain the assent of the electors of said school district to said 
increase of indebtedness, and a copy of said election notice 
is on file among the records of this court to No. 156 March 
Sessions, 1921. Said notice is in compliance with the require- 
ments of the Act of Assembly in such cases made and pro- 
vided. 

5. No newspaper was published in the school district of 
Lower Paxton Township, Dauphin; County, Pennsylvania, 
during the period between April 5th, 1921, and May 5th, 1921 ; 
and no other election was held on the same subject within 
one year of the date of the aforesaid election, to wit: May 
5th, 1921. 

6. Said election was held at the polling place in the elec- 
tion district of Lower Paxton Township at the warehouse of 
S. A. Fishburn in the election district, on Thursday, the 5th 
day of May, 1921. 

/. After said election was held the tickets received by the 
election officers were counted and a return thereof was made 
to the Qerk of the Court of Quarter Sessions of Dauphin 
County, duly Certified, as required by law, on May 6th, 1^1, 
at 9.10 o'clock in the forenoon. 

8. In making their return of said election and the results 
thereof to the Clerk of the Court of Quarter Sessions of 
Dauphin County duly certified as required by law, the election 
officers of said school district did not include a certified copy 
of the resolution and advertisement; but on May 17, 1921, 
a certified copy of said resolution expressing the desire of 
the school directors for an increase in the bonded indebtedness 
of said school district, a certified copy of the resolution of 
said board of directors providing for a special election for 
the purpose of obtaining the assent of the electors of said 
school district to said increase of bonded indebtedness thereof 
and prescribing the form of notice of said election to be 
posted according to law, an affidavit that twentv notices of 
said public election had been posted on April 5th, 1921, in 
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the most public places, and that said election notices remained 
posted for a period of not less than thirty days following the 
passage of the resolution of said school board and that no 
newspaper was published in said school district during said 
period and having annexed thereto a copy of said election 
notice so posted, were filed with the Clerk of the Court of 
Quarter Sessions to No. 156 March Sessions, 1921. 

9. On the 10th day of May, 1921, Charles E. Pass, the 
Clerk of said Court of Quarter Sessions, presented the re- 
turns of said <special election to the Court of Quarter Ses- 
sions of the County of Dauphin and opened the same and 
computed said vote in the presence of said court, being as- 
sisted by Thomas B. Lighty and B. K. Booser, who were 
duly sworn as his assistants. It then appeared that the re- 
turn of said election by the election officers was not correct; 
that said election officers returned 283 negative votes, whereas 
the tally sheet included in said return showed that there were 
only 238 negative votes cast. 

10. On the 11th day of May, 1921, the election,^ board 
appeared before the said Court of Quarter Sessions of Dau- 
phin Countv and corrected the said return so as to show the 
result of tne election as it appeared upon the tally sheet, 
and corrected copies of said return sheets were ordered to be 
filed, and were filed nunc pro tunc by the election board with 
the Clerk of the Court of Quarter Sessions, aforesaid. 

11. The said Clerk of the Court of Quarter Sessions, as- 
sisted by the said Thomas B. Lighty and B. K. Booser, in 
the presence of the Hon. Frank B^ Wickersham and the 
Hon. John E. Fox, two of the Judges of the Court of Quar- 
ter Sessions of Dauphin County, having carefully added to- 
gether the votes cast for and against uie proposed increase 
of indebtedness of said school district, found that in answer 
to the question submitted to the electors, "Shall the indebted- 
ness of the School District of the Township of Lower Pax- 
ton, County of Dauphin, Commonwealth of Pennsylvania, 
be increased in and by the amount of Seventy Thousand 
^$70,000.00) Dollars, for the purpose of purchasing or ac- 
quiring a proper site for school buildings and the erection and 
equipping of a Centralized Vocational Township High 
School?" the number of votes polled in favor of said increase 
of indebtedness was 309; the number of votes polled against 
said increase of indebtedness was 238; and the majority in 
favor of said increase of indebtedness was 71, all of which 
was certified by said Judges and assistants, and filed with 
the Clerk of the Court of Quarter Sessions May 17, 1921, to 
the number and term above mentioned. 
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. 12. The mistake made by the election officers in making 
the return of said election wherein they certified that the 
number of votes cast against said increase was 283, instead 
of 238, as appeared by the tally sheet, would not in any way 
alter the result of said election but would have shown a clear 
majority in favor of the increase of indebtedness of said school 
district even as returned by said election officers. 

13. On the 16th day of May, A. D. 1921, Charles E. Pass, 
Clerk of the Court of Quarter Sessions of Dauphin County, 
Pennsylvania, made a record of said election returns together 
with the computation of the vote in the presence of the court, 
as required by law, and furnished a certified copy thereof, 
under seal, showing the result, to the Board of School Di- 
rectors of said school district of Lower Paxton Township, 
and the same was placed of record upon the minutes thereof. 

14. Having received said certificate from the Clerk of the 
Court of Quarter Sessions of Dauphin County, certifying the 
result of said election, the Board of School Directors of said 
school district, on the 26th day of May, 1921, levied a tax 
upon the taxable property of said township, yielding Five 
Thousand Five Hundred and Twenty ($5520.00) Dollars, 
which tax was included in and was a part and parcel of the 
general levy of the school tax for the coming fiscal year 
amounting to eleven (11) mills, commencing with the year 
1921-1922, and for each and every year thereafter, until and 
including the year 1950, or so long as should be necessary for 
the purpose aforesaid, which annual sum would be sufficient 
to pay the interest on said bonds and the principal thereof as 
they severally become due, together with the state tax thereon. 

DISCUSSION. 

We think all the provisions of Section 8, Article IX, of 
the Constitution of Pennsylvania, as amended November 2, 
1920, and the provisions of the Act of 20th April, 1874, P. 
L. 65, entitled, "An Act to regulate the manner of increasing 
the indebtedness of municipalities, to provide for the redemp- 
tion of the same, and to impose penalties for the illegal in- 
crease thereof," and the acts supplemental thereto and amend- 
atory thereof, have been substantially complied with. 

It was contended by the plaintiff that there was no legal 
return made of the votes cast at said election and that tiiere 
was a discrepancy between the number of negative votes 
shown on the tally sheet and the number shown on the re- 
turn sheets, and that this discrepancy could not be corrected 
by the Court of Quarter Sessions because the Court of Quarter 
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Sessions does not have jurisdiction to correct or compute the 
votes cast in such an election. 

We cannot agree with this contention. It appears from the 
record that the return of said election as made by the election 
officers was filed with the Clerk of the Court of Quarter 
Sessions May 6th, 1921, at 9.10 o'clock A. M. While the 
return was not accompanied by a certified copy of the reso- 
lution and the advertisement, said certified copy was after- 
wards filed and now forms a part of the record, and there 
is precedent for this practice. In the matter of the election 
for an increase of the indebtedness of the Williamstown School 
District, Judge Simonton, on July 11, 1899, permitted a cer- 
tified copy of the ordinance or resolution and advertisement 
to be filed nunc pro tunc to No. 322 June Sessions, 1899. It 
is true there was a discrepancy between the number of nega- 
tive votes shown on the tally sheet and the number shown 
on the return sheet but the final result was not changed or 
effected by this discrepancy ; for, whether the number of nega- 
tive votes was 283 or 238 could make no possible difference 
in view of the fact that there were 309 votes cast in favor of 
the increase of indebtedness, so that the correction of the 
error by the Court of Quarter Sessions could have made no 
difference, so far as the final result was concerned, even if 
the court did not have jurisdiction to correct or compute 
the return of votes cast at such election, a contention with 
which we are not in accord. 

It is further contended by the plaintiff in subdivision (b) 
of the eighteenth paragraph of his original bill that the re- 
turns were filed in the wrong court in that they should have 
been filed in the office of the Prothonotary of the Court of 
Common Pleas of said county; and in subdivision (c) of said 
paragraph it is contended that the election return is invalid 
and illegal in that it was not made to the Clerk of the Court 
of Quarter Sessions duly certified, as is required by law, to- 
gether with a certified copy of the resolution and the adver- 
tisement. The Act of May 1, 1909, P. L. 320, which is an 
amendment of the Act of 1891, which amended the Att of 
1874, provides, "The tickets so received shall be counted and 
the return thereof made to the Clerk of the Court of Quarter 
Sessions of the proper county, duly certified, as is required 
by law, together with a certified copy of the ordinance and 
the advertisement." We cannot agree that the return of this 
election, being a special election held on a special date, not 
the date for holding the general municipal elections of the 
county, should have been returned to the Prothonotary's office ; 
nor can we agree that the failure of the election officers to 
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include with their return a copy of the resolution authorizing 
the indebtedness and a copy of the notice, invalidated the 
election in view of the fact that this part of the law was comr 
plied with later on. The practice in such a case was care- 
fully prescribed bv Act of Assembly in order that the will 
of the majority of electors of the election district might be 
ascertained and a public record thereof made. This has been 
done for it appears that a substantial majority of the electors 
of this school district desire that the bonded indebtedness 
thereof be increased for the purposes mentioned in the reso- 
lution and duly expressed their desire, and for the court to 
grant this injunction would result in defeating the will of 
die majority of the electors in that school district We are 
not inclined to take any action in this case which would 
have the effect of defeating the will of such a substantial 
majority of the electors for what we regard as a mere and 
nonessential technicality. 

It is further contended by the plaintiff in subdivision (d) 
of the eighteenth paragraph of his bill that the destruction 
of the original return sheets invalidates the proceeding. Our 
attention has not been directed to any authority in support 
of this contention and we have not been able to reach that 
conclusion. The most important part of the return of the 
election board was the tally sheet and that remains intact. 
It has not been destroyed, and it shows the number of votes 
cast for and against the proposed indebtedness, a computa- 
tion of which shows a majority in favor of the proposed in- 
crease of seventy-one. This court did not order the destruc- 
tion of the return sheets but we ordered corrected return 
sheets showing the result of said election as it appeared upon 
the tally sheet to be filed nunc pro tunc. To have done other- 
wise would be working an injustice upon the electors of the 
school district as it clearly appeared that in making the first 
return the clerk who wrote it transposed the figures 238 to 
283 by mistake. The court permitted the election board to 
correct the mistake and ordered the corrected return to be 
filed nunc pro tunc. No one was injured by this correction, 
nor was the result changed, as we have heretofore stated. 

We do not find substantial error in the proceedings and 
therefore we find the following: 

CONCLUSIONS OF LAW. 
1. All the requirements of the Constitution of Pennsyl- 
vania and the Acts of Assembly relating to the increase of 
indebtedness by municipalities have been substantially com- 
plied with. 
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2. That the prayer for an injunction to restrain perpet- 
ually the Board of Directors of the School District of the 
Township of Lower Paxton, County of Dauphin, G5mmon- 
wealth of Pennsylvania, and its successors from issuing and 
selling bonds purporting to be legal obligations of the school 
district aggregating Seventy Thousand ($70,000.00) Dollars, 
and based upon the authority of the aforesaid election, the 
returns thereof and proceedings thereon, is refused. 

3. The costs of these proceedin^gs to be paid by the plaint- 
iflf. 



Jennie E. Orcutt, to the use of F. B. Ash, now to the use 
of Paul Moog vs Emma Auar and William W. Auar, Ad- 
ministrator of William Auar, deceased. 



Jadgmeat»—iRevival— Scire fadas— Death of defendant— Substita- 

tion of personal representative. 

In order to continue the lien of a judRment the scire facias to 
revive mast correctly recite the originsd judgment and substantially 
identify it as to parties, date and amount. 

The substitution of the administrator of a deceased defendant, as a 
party defendant in a judRment, by the order of the attorney for the 
plaintiff, is without authority of law. 

When the record shows the death of a defendant In a judgment 
and the substitution of his executors or administrators, it must 
also show that the substitution of the executors or administrators 
was. made at their instance or by their authority or after proper 
service of a scire facias or a rule on them. 

Exceptions to writ of scire facias and service thereof. C. 
P. Dauphin County, No. 287, March Term, 1921. 

Paul A. Kunkel, for plaintiff. 

Geo. R. Bamett, de bene esse, for Wm. W. Auar, adminis- 
trator. 

Wickersham, J., August 2, 1921. 

Jennie E. Orcutt entered judgment by confession for $250.00 
against Emma Auar and William Auar to No. 248 January 
Term, 1914, on November 1. 1913. April 18, 1921, Paul A. 
Kunkel, Esq., representing the then plaintiff, entered the fol- 
lowing of record to No. 248 January Term, 1914, to wit : 

"And now, April 18, 1921, the death of William Auar sug- 
gested (died September 13, 1916) and the substitution of 
William W. Auar, administrator of said decedent, defendant, 
suggested." 

On the same day Mr. Kunkel, also representing the then 
plaintiff, issued a praecipe for a writ of scire facias to revive 
in the following form : 
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"Jennie E. Orcutt, to the 
use of F. B. Ash, now to 
the use of Paul Moog 

vs 

Emma Auar and Wm. W. 
Auar, Administrator of 
Wm. Auar, deceased 



In the Court of Common 

Pleas of Dauphin County, 

of January Term, 1914 

No. 248 

Debt $250.00 

Int. from Nov. 1, 1920. 



Issue Sci. Fa., to revive the above stated judgment with 
notice also to Emma Auar Snoddy, widow, Wm. W. Auar, 
son, Margaret Henry, daughter, Lewis E. Auar, son, and 
Anna Auar, daughter, terre tenants. Returnable sec. leg. 

PAUL KUNKEL, 
To Charles E. Pass, Esq., Attorney for plaintiff 

Prothonotary 
April 18, 1921.'' 

The same day a writ of scire facias issued out of this court 
attested by the Hon. William M. Hargest, President of the 
Court; the writ served on the defendant, however, is attested 
by the Hon. George Kunkel, President of the Court. 

William W. Auar, administrator of William Auar, deceased, 
and terre tenant, filed the following exceptions to the said writ 
issued, and to the manner of service thereof, to wit: 

1. That the writ issued does not correctly recite the orig*- 
inal judgment: 

2. That it does not identify the original judgment as to 
parties, date and amount: 

3. That it incorrectly states the date from which interest 
was due on the original judgment; and, 

4. That the substitution of William W. Auar, Adminis- 
trator of the estate of William Auar, deceased, as a party 
defendant in the original judgment is without authority of 
law. 

Exceptions were also filed to the manner of service of the 
writ alleging: 

1. That the paper served is not a true copy of the writ ; and, 

2. That it is attested by George Kunkel, President Judge, 
who has long since been dead. 

An examination of the pleadings in this case establishes 
that the facts stated in the exceptions to the writ and its 
service are correct. The writ issued does not correctly recite 
the original judgment; it does not identify the original judgr- 
ment as to parties, date and amount; it docs not correctlv 



274 DAUPHIN COUNTY REPORTS Vol. 24 

Segelbaum's Estate 

state the date from which interest was due on the original 
judgment; and, it does show that William W. Auar, as ad- 
ministrator, is made a defendant by suggestion and not by 
scire facias. It further appears that the writ as served was 
attested by the Hon. George Kunkel, President Judge, who 
is deceased. 

In order to continue the lien of a judgment the scire facias 
to revive must correctly recite the original judgrnent and sub- 
stantially identify it as to parties, date and amount: Die- 
trich's Appeal, 107 Pa. 178. We think the variance between 
the original judgment and the writ of scire facias in this case 
is so marked that it would be fatal upon a plea of nul tiel 
record. We also think the substitution of William W. Auar, 
administrator of the estate of William Auar, deceased, as a 
party defendant in the original judgment, by the attorney for 
the present use plaintiff, is without authority of law. When 
the record shows the death of a defendant and the substitution 
of his executors or administrators, if it does not also appear 
therefrom that the substitution of the latter was made at 
their instance or by their authority, or after the proper service 
of a scire facias or rule upon them, the judgment will be re- 
versed: Hill vs Truby, 117 Pa. 320. 

For the reasons above stated we sustain the first four ex- 
ceptions to the writ. Having done so it is unnecessary to 
pass upon the exceptions to the service of the writ 

G)unsel for plaintiff in his brief, requests the court to per- 
mit him to amend his praecipe so that it may set forth the 
facts in the case. We do not think it can be amended; but 
even if it could we regard the fourth exception as fatal and 
until the plaintiff brings the administrator of the deceased 
defendant in the original judgment into court upon a writ of 
scire facias or a rule, an amendment of the several defects in 
the precipe, and writ issued to revive this judgnient on the 
part of the plaintiffs would not avail. 



In the Matter of the First and Partial Account of the Harris- 
burg Trust Company, Samuel P. Seg^lbaum and Horace A. 
Segelbaum, Executors of the Last Will and Testament of 
Charles S. Segelbaum, Late of the City of Harrisburg, 
County of Dauphin and State of Pennsylvania, Deceased. 

V^lls — Construction— Trusts — Ezecatorft—Substitatioi»— Unconverted 
Securities— Difltributionr— Acts of July 9, 1897 and June 7, 1917. 

The Act of July 9, 1897, P. L. 218, reenacted with some modifica- 
tion by Section 14 of the Act of June 7, 1917, P. L. 406, which gives 
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a statutory meaning to such words as "die without issue" or "die 
without leaving issue" or any other words which may import either 
a want or failure of issue' of an^r person in his lifetime or at the time 
of his death or an indefinite failure of his issue, has reference only 
to a failure of issue at the death of the taker or to an indefinite fail- 
ure of his issue. The act has no reference to words which may im- 
ply a definite failure of issue either in the lifetime of the testator or 
at the death of the taker. . 

Testator by a codicil to his will provided as follows: "I will and 
direct that should any of my said children, named in my said 
last will and testament die without leaving living issue then and in 
that case his or her share of my estate, whether in trust or other- 
wise, shall go to and be divided among my other livingr children 
share and share alike." Held, that ''die without leaving living issue" 
meant dying without leaving such issue in the lifetime of the testator, 
and all the children having outlived the testator took absolute es- 
tates. 

Testator's will provided, in substance, that the balance of his es- 
tate, personal and real, should be placed in trust in two or three first 
class trust companies, as his estate, the interest and income therefrom 
to be equally divided among his five children and to be paid to them 
every six months. Held, that this provision did not create an active 
trust 

Testator nominated executors of his last will and testament and 
also provided for the appointment of trustees to execute a trust cre- 
ated by his will. One of the executors died and by a codicil to his 
will testator nominated a trust companv as executor and trustee, 
in place of the deceased executor. Held, that the trust company 
was substituted as executor only, and was not appointed a trustee 
under the will. 

Unconverted securities cannot be distributed as if they had been 
converted into cash in the hands of the executors. A distribution of 
such assets must be suspended until they are converted into cash or 
until the legatees have agreed to take them in kind. 

Exceptions to auditor's report. Orphans' Court of Dauphin 
County. 

Spencer G. Nauman, for exception. 

Horace A. Segelbaum, contra. 

Fox, J., August 15, 1921. 

Testator died on the 9th day of May, 1920, and by his will 
which was executed on the 18th day of May, 1906, in items 1- 
2-3 and 4 thereof gfave sp,ecific bequests to two sisters and 
two brothers, and in item 5 gave a specific bequest in the sum 
of $10,000 to each of his five children naming them, and in 
item 7 provides as follows: 

"The balance of my estate, personal and real shall be placed 
in trust in two or three first-class trust companies, as the Es- 
tate of Charles S. Segelbaum, the interest and income derived 
therefrom shall be equally divided betwen my five children 
and be paid to them every six months." 
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On the 28th day of January, 1910, he added a codicil to his 
will in which he provides as follows : 

"Item. I do revoke the bequest (viz: the one-fifth (1/5) 
share of my estate in my said will contained, to my daughter, 
Frances L. (now Mrs. W. Duncan Thomas). 

Item. I give and bequeath the said one-fifth (1/5) part 
or share of my estate as follows, to wit: To my daughter 
Frances L. (now Mrs. W. Duncan Thomas) I give and be- 
queath the sum of two thousand dollars ($2,000.) in cash to 
be hers absolutely and forever. 

Item. I give, devise and bequeath the remainder of the 
said one-fifth (1/5) part or share of my estate to two first 
class trust companies (to be selected by my executors) in 
equal shares, in trust, nevertheless, to be invested by the said 
trustees in first class mortgages, municipal or standard rail- 
road bonds, and the income therefrom to be paid to my said 
daughter Frances L. (now Mrs. W. Duncan Thomas) dur- 
in|^ her natural life and at her death the said income is to be 
paid to her children until the youngest one shall reach the 
age of twenty-one years at which time the principal is to 
be paid by the said trust companies to the said children, share 
and share alike. 

Item. I will and direct that should any of my said child- 
ren named in my said last will and testament, die without 
leaving living issue, then and in that case his or her share 
of my estate, whether in trust or otherwise, shall go to and 
be divided among my other living; children, share and share 
alike. 

Item. All my real estate, I order and direct to be converted 
into money or cash as soon as the same can conveniently be 
done after my decease; and for that purpose, I do hereby 
authorize and empower my said executors and the survivor 
or survivors of them, to sell and dispose of all my said r^al 
estate, either by public or private sale or sales, for the best 
price or prices that can be goten for the same, and by proper 
deed or deeds, conveyances or assurances in the law, to be 
dulv executed, acknowledged and perfected, to grant, convey 
andf assure the same to the purchaser or purchasers thereof in 
fee simple, and after the said real estate shall be converted 
into money or cash, I order and direct that the said money or 
cash shall go into my residuary estate, to be disposed of as 
set forth in my last will and codicil, and I do hereby ratify 
and confirm my said will in all other respects." 
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And on the 15th day of January, 1919 he added a second 
codicil to his will in which he provides as follows : 

"As my son-in-law W. F. Darby is deceased, I hereby nomi- 
nate and appoint the Harrisburg Trust Company of Harris- 
burg, Pa. as executor and trustee of my last will and testa- 
ment and codicils thereto in place of the said W. F. Darby, 
deceased ; said Harrisburg Trust Company to act in conjunc- 
tion with my two sons Samuel P. and Horace A* Segelbaum." 

The learned Auditor has epitomized the construction of 
the will of the testator in six conclusions as follows : 

"1. That the legacies in item one and two of the last will 
and testament of Charles S. Segebaum, deceased, lapse by 
reason of the fact that the legatees therein named, beii^ sis- 
ters of said decedent, predeceased the said Charles S. Segel- 
baum, deceased, who left lineal descendants. 

2. That under item seven of the said will, no active trust 
was created, but an absolute estate, in and to said balance 
vested in the children of said decedent. 

3. That by reading item No. 4 of said codicil into said 
will and in conjunction with item No. 7 of original will, there 
is no trust estate created for the benefit of the children of 
Charles S. Segelbaum, deceased, as life tenants and their is- 
sue, as remaindermen, but all the children of said decedent 
having survived him, each one is entitled and will take an 
absolute estate in their respective one-fifth part or share, ex- 
cept Mrs. Thomas, the disposition of whose share is spe- 
cifically controlled by items two and three of the codicil. 

4. That items one, two and three of the codicil, do not re- 
voke the bequest to Frances Louise Thomas of ten thousand 
($10,000) dollars, as pven her in item five of the will, and 
that the revocation in item one of the codicil applies only to 
her one-fifth share of the balance as given her in item seven 
of the will and under the will and the codicil, the said Frances 
Louise Thomas is entitled to receive twelve thousand ($12,000) 
dollars in cash and the balance of her share in trust, as pro- 
vided in item three of the codicil. 

5. That under the second codicil, the Harrisburg Trust 
Company is appointed Executor of the will, to act in conjunc- 
tion with Horace A. Segelbaum and Samuel P. Segelbaum^ 
and it was clearly the intention of the testator that his three 
executors should at all times act together in any and all mat- 
ters pertaining to his estate, but from our conclusions, should 
it be necessary, at any time for the powers of a trustee, to be 
substituted, for the function of executor, then it was clearly 
the intention of the testator, under this second codicil that 
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none of his executors alone, should be vested with the powers 
of a trustee, but that they should be enjoyed jointly by all. 

6. The only active trust created under the will, is that 
share of Mrs. Thomas, which is placed in trust under the 
third item of the first codicil, the income from the corpus of 
which she is entitled to receive, from the date of the death 
of aforesaid testator." 

To the last five of which conclusions exceptions have been 
filed. 

We are in accord with all of his conclusions except those 
in which we have sustained the exceptions but do not agree 
in all respects with the reasoning of the learned Auditor in 
arriving at the same. 

The main questions in controversy, arise first, in the con- 
struction of items five and seven of the original will as aflFect- 
ed by the fourth item of the first codicil, and the first is : 

Do the children thereunder take absolute estates? And the 
second is: 

In the construction of item eight of the will as aflFectcd by 
the second codicil, did testator therein nominate a trustee or 
trustees? 

Item seven is as follows, viz : 

*T*he balance of my estate, personal and real shall be placed 
in trust in two or three first-class trust companies, as the Es- 
tate of Charles S. Segelbaum, the interest and income derived 
therefrom shall be equally divided between my five children 
and be paid to them every six months." 

Item fourth of the first codicil is as follows, viz: 
"I will and direct that should any of my said children named 
in my said last will and testament, die without leaving living 
issue, then and in that case his or her share of my estate, 
whether in trust or otherwise, shall go to and be divided among 
my other living children, share and share alike." 

It is necessary first to interpret and apply the provisions 
of item fourth of the codicil to properly construe these two 
items of the will. 

The first question is, to what time do the words "die with- 
out leaving living issue" refer? 

The Act of 1897 P. L. 213 (which with some modification, 
but without effect here, has been reenacted by Section 14 of 
the Act of 1917 P. L. 408 known as the Wills Act) provides, 
viz: 

Section 1. "That in any gift, grant, devise or bequest of 
real or personal estate, the words, 'die without issue' or "die 
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without leaving issue', or 'have no issue', or any other words 
which may import either a want or failure of issue of any per- 
son in his lifetime, or at the time of his death or an indefi- 
nite failure of his issue, shall be construed to mean a want or 
failure of issue in the lifetime or at the death of such person 
and not indefinite failure of his issue, unless a contrary in- 
tention shall appear by the deed, will or other instrument in 
which such gift, grant, devise or bequest is made or contained." 

A careful reading of this act will at once disclose that it 
gave a statutory meaning to such words as ''die without issue" 
or "die without leaving issue" or any words which may im- 
port either a want or failure of issue of any person in his life- 
time or at the time of his death, or an indefinite failure of 
his issue, and that they shall be construed to mean a want or 
failure of issue in the lifetime or at the death of the taker, and 
not an indefinite failure of his issue, unless a contrary inten- 
tion appear from the will. The Statute has reference only to 
these two possible constructions of such words, viz : a failure 
of issue at the death of the taker or an indefinite failure, of 
his (the taker's) issue and has no reference to words which 
may imply a definite failure of issue either in the lifetime of 
the testator or at the death of the taker, the law of construc- 
tion in the latter case has not been changed by this statute, 
and remains as it was before this act of assembly was passed, 
and we therefore must resort to the cannon of law applicable 
to the language in this fourth item of the first codicil, and 
this we find to be as stated by Mr. Justice Porter in Daniel's 
Estate, 27 Superior Court, page 360, where the authorities 
are collected, "the general rule undoubtedly is, that: 'if a 
bequest be made to a person absolute in the first instance, 
and it is provided that in the event of death or death without 
issue, another legatee or legatees shall be submitted to the 
share or legacy thus given, it shall be construed to mean death 
or death without issue before the testator ;' there being noth- 
ing in the will which evinces a different intention upon the 
part of the testator." 

Applying this rule, it therefore follows that the time re- 
ferred to in item fourth of the codicil, when any of the child- 
ren should "die without leaving living issue" is in the lifetime 
of the testator, and therefore does not affect the specific 
bequests mentioned in item five of the will, as all of the child- 
ren mentioned therein were living at the time of the death of 
the testator. 

By item seven of the will the "balance" of his estate per- 
sonal and real (which by the last item of the first codicil was 
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converted and must therefore be distributed as personal es- 
tate, in which case words of qualification are required to re- 
strain the extent and duration of interest) was disposed of as 
follows, viz: ''shall be placed in trust in two or three first- 
class trust companies, as the Estate of Charles S. Segelbaum, 
the interest and income derived therefrom shall be equally- 
divided between my five children and be paid to them every 
six months/' If this language creates an active trust, and of 
this we shall speak later, there is no remainder over and this 
then being a gift of the income without limitation carries an 
absolute estate in the principal: Engel's Estate 180 Pa. 215. 

Under the provisions of item seven of the will and the law, 
before the first codicil was made each of the five children was 
given an absolute estate in one-fifth of the residue or "bal- 
ance" and the language of the fourth item of the first codicil 
is applicable to item seventh similarly as it was to item fourth 
to wit: that the time referred to when any of said children 
"should die without leaving issue" meant during the lifetime 
of the testator and all of the children surviving him, each one 
would take a one-fifth interest in the residue as an absolute 
estate. 

But did the testator by item seventh of the will create an 
active trust? We are of the opinion that he did not; it seems 
to us to be his suggestion only, of keeping his estate together 
or intact after his death for the convenience of the benefi- 
ciaries. The testator as is shown by the third item of his first 
codicil, well knew how to clearly and explicitly create a trust, 
he has so done with respect to the share of his daughter 
Frances in language that is comprehensive, definite and un- 
equivocal, and that was done in 1910, about ten years before 
his death, and with this manifest knowledge of the definite- 
ness with which a trust should be created, it is to be con- 
cluded that by item seven, that although he used the words 
"the balance shall be placed in trust" the words "in trust" 
were inaptly used. For he fails to provide who shall appoint 
the Trustee or Trustees, he does not enjoin them to per- 
form any active duties, he fixed no period of time in which 
they shall act, and all of the interest and income (not the net 
income) shall be equally divided between his five children 
and be paid to them every six months. There is no creation 
of a separate use, no gift over to take effect upon the death 
of any or all of the children. The case of McCune, Executor 
vs Baker, Trustee, 155 Pa. page 503, is very much like this 
case. There Testator directed as follows : "I give, devise and 
bequeath to my daughter Amanda F. Baker, five hundred 
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dollars to be placed in the hands of James Calvin Baker, my 
son, for the use of her during her lifetime and to act as Trus- 
tee for her," and in that case because no separate use was 
created, no active duties were imposed upon the trustee, no 
gift over to take effect on her death was made, it was inter- 
preted to be a dry trust and in the absence of a gift over, the 
effect of the gift to his daughter was to be determined as 
though the testator had made no direction about the custody 
of the fund during her life, and she took an absolute estate 
and not a life estate in the legacy. See also, Steffy vs Car- 
penter, 37 Pa. page 41 ; Sproul's appeal 105 Pa., page 43. 

The testator himself, treated this item seven as a bequest 
for in one item of the first codicil he provides **I do revoke 
the bequest (viz: the one-fifth (1/5) share) of my estate in 
my said will contained, to my daughter Frances L. (now Mrs. 
W. Duncan Thomas)". This item refers to a single bequest 
and can refer only to item seven of the will because that is 
the only item of the will in which he creates shares; in this 
item he makes a disposition of the residue and provides that 
the interest be equally divided between his five children, of 
whom the said Frances was one. His creating, in the first 
codicil, a well drawn trust estate for one daughter is further 
reason for his not having intended to create an active trust 
by said item seven of the will. If he' had already created a 
trust for her by item seven, what was the necessity or reason 
for another by the codicil? 

We may at this time also recall the rules viz: 

(1) "That in the construction of wills, the law, in doubt- 
ful cases, lean6 in favor of an absolute rather than a defeas- 
ible estate; of a vested rather than a contingent one; of the 
primary rather than the secondary intent; of the first rather 
than the second taker as the principal object of the testator's 
bounty; and of a distribution as nearly conformed to the gen- 
eral rules of inheritance as possible." 

(2) "A gift of the interest or produce of a fund without 
limitation as to time is a gift of the fund itself:" Millard's 
Appeal 87 Pa. page 457 ; Sproul's Appeal 105 Pa. page 438. 

For the foregoing reasons we are of the opinion that the 
conclusions Nos. 2-3-4 and 6 of the learned auditor are correct. 

An exception has also been filed to conclusion 5. The con- 
clusion briefly is, that the Harrisburg Trust Company, Hor- 
ace A. Segelbaum and Samuel P. Segelbaum are co-executors 
of the will and as such are jointly vested with the power of 
a trustee. 
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We are not in accord with this conclusion and the excep- 
tion is sustained. In the will dated 18th May, 1906, Samuel 
P. Segielbaum, Horace A. Segelbaum and W. F. Dkrby were 
appointed the executors thereof, no change in this respect 
was made by the first codicil and after the death of W. F. 
Darby the second codicil was made on 15th January, 1919, 
and for one purpose only, to wit: This last codicil had in 
mind, it seems to us, the filling of the vacancy as executor 
caused by the death of W. F. Darby. It begins with the lan- 
guage "As my son-in-law, W. F. Darby, is deceased" and 
then makes a nominee as executor and trustee "in place of the 
said W. F. Darby, deceased." We think the intent was to 
fill the vacancy and nothing more. Mr. Darby was an execu- 
tor and not a trustee, and it was intended the Harrisburg 
Trust Company should take his place and nothing else. The 
method of appointing the only necessary trustees had already 
been provided for and the langfuage used in the appointment 
of the Harrisburg Trust Co., Trustee does not convince us 
that it was intended to be a revocation of the provision for 
trustees already made. 

We are of opinion that the said Samuel P. Sc^lbaum, 
Horace A. Segelbaum and the Harrisburg Trust Company 
are the executors of the last will and testament, and neither 
they nor any of them are trustees under the same. 

In the distribution, the learned auditor has made a distribu- 
tion of the cash and securities as if the latter had been con- 
verted into cash, in the hands of the accountants, and a sep- 
arate distribution of the income which has come into their 
hands since the death of the testator. With the distribution 
of the income we agree, but not so with the former, a distri- 
bution at this time can only be made of the cash in the hands 
of the accountants. A distribution of the rest must be sus- 
pended until the securities are converted into cash or until 
the legatees agree to take them in kind. 

Exceptions Nos. 1-2-3 and that contained in the first part 
or paragraph of No. 5 are dismissed. 

Exception No. 4 is sustained because we are of the opin- 
ion that no trustee was appointed or named by the testator. 

Exceptions in the second, third and fourth paragraphs or 
parts of No. 5 are sustained ; not for the reason, however, as 
therein set forth, to wit: that the several children are not 
entitled to absolute estates, but for the reason that the con- 
clusion involves in part a distribution of unconverted assets 
which cannot be done at this time. 

The report in all other matters not excepted to is hereby 
confirmed, but we remit the report to the learned auditor to 
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make distribution of the cash in hands of the accountants as 
shown by the account, so as to conform to this opinion. 

Stipulations by all of the parties participating may be filed 
of record on or before September 1, 1921, agreeing that a 
part or the whole of the unconverted assets may be divided 
in kind in which event the auditor may also distribute un- 
converted assets so agreed upon to be divided. 

Report to be made to the Court on or before September 
12, 1921. 



Earnest F. Noll vs Annie M. Noll 
Divorce— Bill of particulars. 



In an action for divorce,^ an answer to a rule for a bill of particu- 
lars which avers that the information that would be contained in a 
bill of particulars was given to the respondent in the action for di- 
vorce in an action for non support prosecuted by her against libel- 
lant is insufficient. 

A rule for a bill of particulars is not too late after the appoint- 
ment of a master and notice of hearing. 

Divorce. C. P. Dauphin County, No. 68 March Term, 1921. 

James G. Hatz, for libellant. 

Beidleman & Hull, for respondent. 

Fox, J., August 24, 1921. 

In this case the record shows that the petition or libel was 
filed on the 28th day of March, 1921, and the subpoena was 
made returnable on May 30. No request for a trial by jury 
having been made, a Master was appointed on the 14th day of 
Jtme, who fixed August 3rd for a hearing, when no testimony 
was taken and the hearing was continued until August 9th 
on which date an objection was made to the libel as being 
insufficient to sustain a decree on the ground of desertion and 
immediately thereafter the libellant presented his petition to 
amend the libel which was allowed by the Court. An amend- 
ment was filed on the same day and on the 15th day of 
August, prior to the taking of any testimony, by the Master, 
the respondent presented her petition for a rule upon the li- 
bellant to furnish a bill of particulars within thirty days of 
service of the notice thereof or judgment of non pros. 

On the 17th day of August the plaintiflF filed an answer to 
said rule, and in the third paragraph of said answer sets forth 
as the reason for not furnishing a bill of particulars that the 
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information had substantially been given to the respondent 
in a non-support case prosecuted by the respondent against 
the said Earnest F. Noll, and therefore the respondent has 
the available evidence in detail which the libellant is prepared 
to present to sustain his cause of action. In the fourth para- 
graph the libellant contends that the rule should be dismissed 
because the application for the same is made a long time after 
the case was at issue and after the appointment of a Master, 
who had already given notice of a hearing. 

We do not think the reason as set forth in the third para- 
graph of the answer of the libellant is sufficient. That was 
an independent proceeding. There is no record of the testi- 
mony given, and we are of the opinion that it would not 
suffice for bill of particulars, which should be a detailed in- 
formal statement of the plaintiflF's cause of action. 

We do not regard the reason as given in the fourth para- 
•graph of the answer as a subsantial reason for discharging 
the rule. All of the available evidence should be presented 
by both parties to the cause and this can best be done if the 
respondent, wishing to defend, has full knowledge of what 
the libellant proposes to prove. 

The Act of May 25, 1878, P. L. 156, provides as follows: 

"In any suit or action in divorce now pending or that shall 
hereafter be brought, it shall and may be lawful for the re- 
spondent at any time after the return day of the subpoena, 
to enter a rule upon the libellant to furnish a bill of particu- 
lars of cause of action as set forth in the libellant's petition 
filed, and if the same be not furnished by the libellant within 
thirty days after the service of notice of rule entered, it shall 
be the duty of the Court to enter a judgment or decree of 
non pros, provided that the Court may, upon cause shown, 
extend the time in which to file a bill of particulars." 

The language is plain. The time given to enter a rule for 
bill of particulars is "any time after the return day of the 
subpoena." There is no restriction after the return day, and 
having regard for the policy of the law, which is not favor- 
able to divorces, we must give the broadest interpretation 
to the words "any time." 

In the case of Bartol vs Bartol, 18 W. N. C. page 8: The 
court of Common Pleas of Philadelphia in settling the prac- 
tice as to when a bill of particulars should be asked for, 
whether before or after the issue had been formally framed, 
said: "After careful consideration, we think it is better to 
adopt the latter time, and frame the issue first, as the testi- 
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mony in such cases to the introduction of irrelevant and scan- 
dalous matter can thus be better kept under control/' 

In the case of Musser vs Musser, 16 York Legal Record, 
page 181 : The court over an objection, permitted the respond- 
ent to ask for a rule on the libellant for a bill of particulars 
after an examiner had been appointed. 

In the case of Melvin vs Melvin, 130 Pa. page 6: The Court 
said 'There was no error in permitting libellant to amend 
her bill of particulars on the trial. It was a matter within the 
sound discretion of the court, and it does not appear that the 
court abused its discretion." 

Counsel for the libellant cites the case of Breinig vs Breinig 
26 Pa. page 161 and holds that we are controlled by it. We 
do not agree with him in this. The petition or libel in the 
case now under consideration as originally filed relating to 
the desertion by the respondent was defective, and no decree 
of divorce could have been made upon it. At the hearing on 
the 9th day of August before any testimony had been taken, 
counsel for the respondent objected to the libel as being; in- 
sufficient to sustain a decree in divorce on the ground of de- 
sertion, whereupon the hearing was adjourned, and on the 
same date the libellant requested of the court permission to 
amend the libel, which request was allowed and the amend- 
ment was made and filed on that date before any testimony 
was taken. On the 15th day August, 1921, the respondent 
presented her petition for this rule to furnish a bill of particu- 
lars etc. We think the respondent acted in this matter with- 
out delay and within the limits of her rights. 

After due consideration of the Act of Assembly and the 
authorities referred to, we are of the opinion that no injustice 
will be done by the court in directing the libellant to comply 
with the re(^uest of the respondent. 

The rule is made absolute. 



Sadie Mumma, Administratrix of Enos B. Mumma, Deceased 
vs Philadelphia & Reading Railway Co. 

Amendments — Cause of action— Statute of limitation. 

An amendment of plaintiff's statement, which changres the capacity 
in which plaintiff sues but alleges no new facts which require proof, 
does not change the cause of action and may be allowed after the 
statute of limitation has run against the cause of action set forth in 
the statements. 

Motion for judgment non obstante veredicto. C. P. Dau- 
phin County, No. 52 June Term 1911. 
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R. H. Henderson and J. W. Swartz, for plaintiff. 
John T. Brady, for defendant. 
Fox, J., August 15, 1921. 

This is a motion for judgment non obstante veredicto in 
the above stated case. 

The summons originally issued was in the name of Sadie 
Mumma, plaintiff and was dated and filed on March 25, 1911. 
An appearance was entered by the defendant on the 31st day 
of March 1911. Nothine further was done, so far as the 
record shows, until Octc3)er 26, 1914, when upon motion of 
J. W. Swartz, R. A. Henderson and J. Banks Kurtz, attorneys 
for the plaintiff, Kunkel, P. J. permitted the following amend- 
ment: "the party plaintiff is amended so that the same will 
read Sadie Mumma, Administratrix of Enos B. Mumma, de- 
ceased, instead of Sadie Mumma." The amendment was filed 
October 26, 1914, and on the same date the plaintiff filed a 
plaintiff's statement. Nothing* more was done until June 12, 
1916 when the plaintiff ruled the defendant to plead on fifteen 
days notice and on October 31, 1919, defendant entered the 
plea of not guilty. 

The plaintiff's statement declares that the Philadelphia 
and Reading Railway Company, the defendant above named, 
was at that time and prior to that time, a corporation, in- 
corporated under and by virtue of the laws of the state of 
Pennsylvania, being a common carrier by law, and engaged 
in commerce between several of the states of the United States, 
to wit : the state of Pennsylvania and the state of New Jersey, 
having lines of railroad traversing various parts of the state 
of Pennsylvania, oncf branch thereof running through the 
city of Harrisburg to the city of Philadelphia, and thence into 
the state of New Jersey. It further avers that on the 22nd 
day of March 1910, and prior thereto, Enos B. Mumma was 
employed by the said defendant company as an engineer on 
trains running from the city of Harrisburg to Reading and 
Philadelphia, which said trains were engaged in hauling inter- 
state commerce between the state of Pennsylvania and the 
state of New Jersey, and that the said Enos B. Mumma, de- 
ceased, on the night of March 22, 1910 while he was employed 
by said defendant company as engineer, running from Harris- 
burg to Philadelphia, and employed by said defendant company 
while engaged in inter-state commerce was injured at Robc- 
sonia, Berks County, Pennsylvania, and from said injury died 
on the 31st day of March, 1910, which said injury and death 
was due to the negligence of said defendant company. 
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The statement further declares that the duties of an enigineer 
while operating a locomotive at the time of the accident re- 
quired him to sit on the right hand side of the cab of the loco- 
motive. On the right hand side of the cab there is a window 
through which the engineer was required to project his head 
for a short distance so as to have a complete view of the track 
ahead ; that it became and was the duty of the said defendant 
company to so locate and prepare its road-bed and the sides 
of cuts so that there would be no projection or obstruction 
extending close enough to a locomotive passing along on the 
track as to strike or injure an engineer while performing his 
duties in operating a locomotive ; that the said defendant com- 
pany its duty in this behalf wholly disregarding, negligently 
and carelessly permitted the rocks on the side of the cut 
through which said railroad passed at or near Robesonia, 
Berks County, Pennsylvania, to project out from the side of 
said cut towards the railroad, so as to be within a few inches 
of the side of the cab of the locomotive and so as to interfere 
with and obstruct an engineer in the performance of his duties 
in operating the locomotive on said road ; that on the night of 
March 22nd, 1910, while the said Enos B. Mumma was en- 
gaged as engineer on a locomotive running from Harrisburg 
to Philadelphia, and employed by said defendant company in 
inter-state commerce, was struck by a rock projecting from 
the side of a cut through which said railroad passed near Robe- 
sonia, Berks County, Pennsylvania, which said rock projected 
out of the said cut to within a few inches of the cab of the 
locomotive which the said Enos B. Mumma was operating, 
and from the injury thus received the said Emos B. Mumma 
died on the 31st day of March, 1910; that at the time of the 
death of the said Enos B. Mumma he was a married man, hav- 
ing a wife living, Sadie Mumma, and two children, Ethel 
Mumma, aged 11 years and Vivian Mumma, aged 7 years; 
that at the time of the death of the said Enos B. Mumma he 
was 39 years of age, was in good health and was earning about 
one hundred and fifty dollars ($150.00) per month, ana would 
have continued to earn the same for a number of years, and 
the last paragraph of the plaintiffs statement is as follows: 

"Hence this action is instituted by the administratrix of 
the estate of said Enos B. Mumma, deceased, against the said 
defendant Railroad Company under and by virtue of the Act 
of Congress of the United States of America, approved the 
22nd day of April, 1908 and amended by the Act of Congress 
of April 5th 1910." 

The plaintiff's statement clearly showed that the action 
was brought under what is generally known as the Federal 
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Employers' Liability Act of April 22, 1908, and its amend- 
ments. 

The case was called for trial on the 19th day of April, 1921, 
and the evidence submitted in behalf of the plaintiff fully sus- 
tained the plaintiff's statement in all requirements. After the 
jury had been sworn in the case, and the first witness for the 
plaintiff called, the learned counsel for defendant objected 
to the admission of any evidence, on the ground that the name 
of the party plaintiff had been changed from Sadie Mumma 
to Sadie Mumma, Administratrix of Enos B. Mumma, deceas- 
ed, on the 26th day of October, 1914, and therefore a change 
of cause of action had been made, which was the equivalent 
of bringing a new action and the period of two years as pro- 
vided by the said act of Congress, within which to bring suit 
after the cause of action accrued had expired. This objection 
was over-ruled and an exception noted for the defendant and 
the evidence was heard. When the plaintiff rested the de- 
fendant made a motion for a compulsory non-suit on the same 
ground which was also over-ruled. The defendant offered no 
evidence in defense but submitted to the court five points, of 
which No. 4, was as follows: 

"4. The suit is barred by the limitation contained in the 
Act of Congress of April 22, 1908, and the verdict of the jury 
must be for the defendant." To which the court answered: 
This point is reserved for future consideration and the verdict 
will be received subject to the further determination of this 
point. 

The case, after argument by counsel on both sides and the 
charge of the Court, was submitted to the jury and a verdict 
was rendered by it in the amount of $6000.00 on the 25th day 
of April, 1921. 

Two motions were made by the defendant, one for judg- 
ment non obstante veredicto upon the point reserved and 
upon the whole record and the other for a new trial for the 
following reasons: 

1. The verdict was against the law. 

2. The verdict was against the evidence. 

3. The verdict was against the charge of the court. 

and argument was had on both motions on the 25th day of 
May, 1921. 

The main contention of the defendant is that the verdict 
should not be permitted to stand, but that judgment non ob- 
stante veredicto should be entered for the defendant for the 
reason that the amendment of the plaintiff's name from Sadie 
Mumma to Sadie Mumma, Administratrix of Enos B. Mumma, 
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deceased was a change of the cause of action, and that it was 
made on t^e 26th day of October, 1914, which was more than 
two years after the death of the said Enos B. Mumma, whose 
death occurred on the 31st day of March, 1910, and therefore 
the equivalent of a new suit which was barred by the statute 
of limitation. 

The contention of the plaintiff is that the amendment was 
not a change of cause of action and relates back to the date 
of the commencement of the action and was not affected by 
the intervening lapse of time. 

The defendant by its learned counsel cites and chiefly relies 
upon the case of Hogarty vs Philadelphia & Reading Rail- 
way Company, appellant and reported in 255 Pa. pa^^e 236, 
etc. as sustaining its position, and the case of Missouri, Kan- 
sas and Texas Railway Company vs Wulf, reported in 226 
Federal Reporter page 570, etc. as authority for the amend- 
ment. We think that these two cases are the ones over all 
others that require our serious consideration. 

In the opinion in the case cited by the defendant Mr. Chief 
Justice Brown speaks of the effect of the Federal Employers' 
Liability Act as follows: 

'The Federal Employers' Liability Act of 1908 supersedes 
the laws of the states upon all matter within its scope, and 
in cases involving accidents to the employees of railroad com- 
panies when enigaged in inter-state commerce of the state 
laws must be regarded as non-existent," citing numerous au- 
thorities. The plaintifFs statement in this case as well as the 
evidence taken in the case shows that the plaintiff was not 
claiming under a common law liability on the part of the 
defendant but that the case was within the Federal Statute, 
and that the plaintiff sought to recover for the pecuniary loss 
under the provisions of said act of congress. The Federal 
Employers' Liability Act, in the language of Mr. Justice von 
Moschzisker (in his dissenting opinion in the Hogarty case) 
ordains broad, general rules of public policy and within its 
field, not only supersedes the common law, but all relevant 
state enactments." 

We are therefore under the absolute control of the Federal 
Act and the Federal law. In the application of the law per- 
taining* to this case we are therefore bound to take cognizance 
of the liberal provisions for amendment at any stage of an 
action at law; this subject is very fully and learnedly dis- 
cussed and set forth in the case of McDonald vs State of 
>febraska, and reported in 101 Federal Reporter papre 171, etc.; 
oh page 177 the court says: "under section 954 of th^ Revised 
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Statutes, the language of an amendment extends to the sum- 
mons, writ, declaration, return, judgment and other proceed- 
ings in civil causes in any court of the United States, and may- 
be exercised at any stage of the case, even after trial and 
judgment. The extended and beneficent use made of the 
authority given by this section to make amendments is dis- 
closed by a long Ime of decisions of the supreme court of the 
United States, covering every sta<ge of the case from the sum- 
mons to the verdict." 

In the case of Hogarty vs Philadelphia & Reading Railway 
Company, supra, the facts causing the death were somewhat 
similar to the facts causing the death in this case, and the 
"plaintiff's statement of claim averred a mere common law 
liability on the part of the defendant and having proved that 
he had accepted benefits as a member of its relief association 
the court below sustained its contention that he could not 
recover." The plaintiff called attention to the Act of Con- 
gress of April 22, 1908, (35 Stat. 65 Chap .149) which forbids 
the defense set up, the defendant having admitted that, at the 
time he was injured, it was engaged, and he was employed by 
it, in inter-state commerce. The reply of the defendant was 
that as the suit had been brought at common law, the Federal 
Statute was without application. The plaintiff held that if 
he should have formally pleaded the Federal Statute, he is 
entitled to amend. The lower court decided in favor of the 
defendant. An appeal was taken to the Supreme Court of 
Pennsylvania which court sustained his right to amend, and 
the lower court was reversed with a venire facias de novo. 
The second trial resulted in a verdict and judgment for the 
plaintiff and the defendant appealed, and Mr. Chief Justice 
Brown on page 240 says "we are asked in effect to reconsider 
our action in sustaining the plaintiff's appeal from the judg- 
ment entered on the first trial ; and we must do so if what we 
then held is, as counsel for defendant contends in conflict with 
certain rulings of the supreme court of the United States, one 
of which was made since this appeal was taken. Questions 
which counsel were directed to argue are: (1) Were the orig- 
inal pleadings sufficient to sustain judgment for the plaintiff? 
(2) Did the court below ett in allowing the statement of claim 
to be amended ?" 

The averments of error were sustained, the judgment be- 
low was reversed and judgment was entered for the defendant. 
The learned Chief Justice in his opinion says "not a word is 
to be found in the plaintiff's statement indicating anything 
but a common law liability on the part of the defendant, and, 
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to the charge therein alleged against it, it came into court 
with a complete common law defense. It was held, however, 
on plaintiff's appeal that notwithstanding, the common law 
cause of action which he had set forth in the pleadings, the 
Act of Congress was controlling, in view of the admission of 
the defendant that at the time the plaintiff was injured, it 
and he were engaged in inter-state commerce. After argfu- 
ment and re-argument of this appeal, ordered of our own 
motion, we are of the opinion that our view expressed on the 
first appeal is not in harmony with the rulings of the supreme 
court of the United States, and as they are controlling what 
we there held must yield to them." 

As the act of congress and not the common law, gave the 
plaintiff a right to recover, his pleadings ought to have shown 
that his case was within the Federal Statute, and proof of this 
was a material part of it. In Garrett vs Louisville & Nash- 
ville Railroad Company, 235 U. S. 308, the Court said : 

'*Where any fact is necessary to be proved in order to sus- 
tain the plaintiff's right of recovery the declaration must con- 
tain an averment substantially of such fact in order to let in 
the proof. Every issue must be founded upon some certain 
point so that the parties may come prepared with their evi- 
dence and not be taken by surprise, and the jury may not be 
mislead by the introduction of various matters," and on page 
244 he says : "in the case at bar as already observed, plaintiffs 
original statement showed nothing but a mere common law 
right of action against the defendant. By it the Railroad 
Company was notified to come into court and defend a(g!ainst 
a common law charge of negligence. Nothing within its four 
corners even hinted that the plaintiff had undertaken to hold 
it liable under the act of Congress which had given him a 
cause of action * * * j^^j sq ^Jj^ record stood until 
more than four years had elapsed from the time he acquired 
a cause of action against it under the federal statute ; but that 
statute provides that no action shall be maintained under it 
unless commenced within two years from the day the cause 
of action accrued." 

The amendment as made in the Hogarty case and which 
the court was considering was as follows : 

''On February 1, 1910, the defendant was engaged as a 
common carrier by railroad in commerce between the several 
states and subject to all of the provisions of the Act of Con- 
gress of April 22, 1908 (35 Stat. 65 Ch. 149). The plaintiff was 
employed by defendant as a Freight Conductor in such inter- 
state commerce on a train of freight cars in the Philadelphia 
Yard of the defendant near American Street and Lehigh 
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Avenue, and was directed by William M. Weyman then acting 
for defendant to place two of said cars (there being several 
in the train) on a side track." 

And the learned Chief Justice further says : 

'The allowance of this amendment was excepted to by the 
defendant on the ground that it introduced a new cause of 
action under the Act of Congress of April 22, 1908, which was 
barred. Under Seaboard Air Line Railwav vs Renn, it was 
improperly allowed and proof in support of it, if admitted by 
the court below, would not have helped the plaintiff. The 
same is true of the admission by the defendant, that, when he 
was injured, it was engaged and he was employed by it in 
inter-state commerce. At the time the admission was made 
and for nearly three years before all liability of the defendant 
under the act of congress had ceased, for none could have 
been enforced against it except by an action brought within 
two years from the time the injuries were sustained. The 
admission was not that the plaintiff had a cause of action under 
the act of congress, but merely that, at the time of the accident 
and for two years thereafter, the defendant might have been 
liable under the act, which however, was no longer availing to 
the plaintiff." 

The amendment to the plaintiff's statement in the Hogarty 
case embraced new and additional facts from those contained 
in the original declaration: (1) "the defendant was engaged 
as a common carrier by railroad in commerce between the 
several states and subject to all the provisions of the act of 
congress of April 22, 1908," and (2) "that the plaintiff was 
employed by the defendant as Freight Conductor in such inter- 
state commerce." Proof of the existence of these additional 
facts was required to sustain the action as amended, and this 
is one of the tests in determining; whether the amendment in- 
troduces a*diffrent cause of action. 

In the case now before us for determination, the pleadings 
clearly show, and are fully supported by proof submitted, 
that the plaintiff and defendant were engaged in inter-state 
commerce at the time of the accident, and that the action was 
intended to have been brought under the Federal Employers' 
Liability Act. The only fact upon which the defendant in the 
Mumma case grounds its contention is that of change of 
name of Sadie Mumma (who was the widow of Enos B. 
Mumma) to Sadie Mumma, administratrix of Enos B. Mum- 
ma, deceased. Therein lies a wide variance beween the amend- 
ments as made in the Hogarty and Mumma cases ; the former 
clearly amended in substance after the two yearfe' limitation 
had run, the amendment embraced new and additional facts 
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which would require proof; the latter changed the capacity 
in which the plaintiff brought the suit with no new or addi* 
tional facts which required proof. 

The facts as shown by the case of the Missouri, Kansas and 
Texas Railway Company vs. Wulf, Supra, as reported were, 
that the plaintiff Sallie C. Wulf in her individual capacity com- 
menced the action on January 23, 1909, in the Circuit Court 
of the United States for the Eastern District of Texas to re- 
cover damages from the defendant railway company by reason 
of the deatii of her son Fred S. Wulf, November 27, 1908, 
while he was in the employ of the defendant company. The 
original petition, amongst other things set up that the plaintiff 
was a bona fide resident of the state of Texas, and that he was 
unmarried, leaving no wife or children surviving, that his 
father died prior to the time of his death, and that the plaintiff 
was the sole beneficiary of the estate of said BVed S. Wulf, 
deceased. The original pleadings showed a cause of action 
under the state statute without referring to the Federal Emn 
ployers' Liability Act, and on May 19, 1909, the defendant 
filed its original answer consisting of a general demurrer, etc., 
and that no further action in the pleadings was taken until 
January, 1911, when the defendant filed an amended answer 
consisting of a general demurrer, and a special demurrer, and 
amongst other things alleged that at the time of the injury, 
it, the defendant, was engaged in inter-state commerce and 
the deceased was in its employ and was himself engaged in 
inter-state commerce and that the cause of action was not 
governed by the laws of Kansas but arose out of the Federal 
Emplovers' Liability Act of 1908, and on the same day, Janu- 
ary 6, 1911, the plaintiff filed her first original amended petition 
and brought suit thereb}r in her individual capacity and in her 
capacity as administratrix of the estate of said decedent, and 
averred in the amended peition among other things "that by 
virtue of both the laws of the state of Kansas, where the said 
Fred S. Wulf was killed, and the acts of Congress of the United 
States of America, a right of action is provided for injuries re- 
sulting in death in the manner and form and in the occupation 
the deceased was engaged in at the time of his death." This 
amendment was allowed by the court and an order was made 
permitting the plaintiff to prosecute as the personal represent- 
ative of the decedent for her individual benefit as well as in her 
individual capacity. Thereafter the defendant filed its second 
amended answer by which it excepted to that portion of the 
amended petition making Sallie C. Wulf a party plaintiff be- 
cause under the Act of Congress known as the Employers* 
Liability Act she is not a proper party to said suit, and ex- 
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cepted to that portion seeking to make her a party as adminis- 
tratrix, because she was not made a party thereto at the time 
of the filing of the original petition, and excepted to that por- 
tion seeking to make her a party as administratrix because 
the amendment making her a party in that capacity was made 
more than two years from the time the alleged cause of action 
accrued, and for that the cause of action, if any, was barred by 
the limitation of two years. As appears on page 575 of the 
case as succinctly stated, the contention was 'that the plaintiff's 
original petition failed to state a cause of action, because she 
sued in her individual capacity and based her right of recovery 
upon the Kansas statute, whereas her action could legally 
rest only upon the Federal Employers' Liability Act of 1908, 
which requires the action to be brought in the name of the 
personal representative of the decased; that the plaintiff's 
amended petition in which for the first time she set up a right 
to sue as administratrix, alleged an entirely new and distinct 
cause of action, and that such an amendment could not law- 
fully be allowed so as to relate back to the commencement of 
the action, inasmuch as the plaintiff's cause of action was 
barred by the limitation of two years before she undertook to 
sue as administratrix." The differences between the Wulf 
case and the Mumma case are these : 

In the former the plaintff originally brought suit in her in- 
dividual capacity and declared under a state statute, and 
without reference to the Federal Employers' Liability Act. In 
the latter case the plaintiff originally brought suit in her indi- 
vidual capacity and declared under the Federal Statute. In 
the former the plaintiff was the mother of the sole beneficiary 
of the deceased. In the latter the plaintiff was the widow, 
with two children (daughters), one aged 11 and the other 7 
years, at the time of the death of the deceased. 

We have now to consider whether the Mumma case so dif- 
fers from the Wulf case as to take it out of the reasoning and 
control of the latter. On page 576 Mr. Justice Pitney, in his 
opinion in the Wulf case, says in speaking of the case of Ameri- 
can Railroad Company vs Birch, 224 U. S. 547 : "But in that 
case there was no offer to amend by joining or substituting 
the personal representative, and this court, while reversing the 
judgment, did so without prejudice to such righte as the per- 
sonal representative might have. The decision left untouched 
the question of the propriety of such an amendment as was 
applied for and allowed in the case before us ; an amendment 
that, without in any way modifying or enlarging the facts 
upon which the action was based, in effect merely indicated 
the capacity in which the plaintiff was to prosecute the miction. 
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The amendment was clearly within Sec. 954 of the Revised 
Statutes. 

Nor do we think it was equivalent to the commencement of 
a new action so as to render it subject to the two years' limi- 
tation prescribed by Sec. 6 of the Employers* Liability Act. 
The change was in form rather than in substance: Stewart vs. 
Baltimore and Ohio Railroad Company, 168 U. S. 445. It in- 
troduced no new or different cause of action, nor did it set up 
any different state of facts as the ground of action, and there- 
fore it relates back to the beginning of the suit: Texas. & Pa- 
cific Ry. Co. vs. Cox, 145 U. S. 539, 603 ; Atlantic & Pacific R. 
Co. vs. Laird, 164 U. S. 393, 395. See also McDonald vs. State 
of Nebraska, 101 Fed. Rep. 171, 177, 178; Patillo vs. Allen- 
West Commission Co., 131 Fed. Rep. 680; Reardon vs. Balak- 
lala Consol. Copper Co., 193 Fed. Rep. 189." 

This is the law as declared by the United States Supreme 
Court in a case in which the plaintiff, the mother and sole bene- 
ficiary of the deceased, had originally declared under a state 
statute, and not under the Federal Statute; had brought suit 
only in her individual capacity; had made the amendment as 
alleged after the right of action had expired, to wit : after two 
years subsequent to the date the right of action had accrued. 
Is this law applicable in a case in which the plaintiff, the 
widow and mother of the two infant children of the deceased, 
had originally declared under the Federal Statute, and not the 
state, had brought suit only in her individual capacity, had 
made the amendment changing only to her capacity as admin- 
istratrix of the estate of the decedent after two years after the 
death of the deceased ? 

If as in the Wulf case the amendment upon which the action 
was based in effect merely indicated the capacity in which the 
plaintiff was prosecuting! the action, and it was clearly within 
Section 954 of the Revised Statutes, why is it not so in the 
Mumma case? If as in the Wulf case it was not extended to 
the commencement of a new action so as to render it subject 
to the two years' limitation by section six of the Employers' 
Liability Act, why is it not the same in the Mumma case? If 
as in the Wulf case it was but a change in form rather than 
in substance, why is it not so in the Mumma case? If as in the 
Wulf case it introduced no new or different cause of action, 
and therefore related back to the beginning of the suit, why is 
it not so in the Mumma case? In the Wulf case the plaintiff 
was the mother of the deceased and the sole beneficiary, in the 
Mumma case the plaintiff was the widow, who and two small 
daughters, of whom she was the natural guardian, were the 
sole beneficiaries. The amendment was allowed in the former 
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case, what potent difference is there so that it should not be 
allowed in the latter? We are unable to see any. In the latter 
case the interests of the plaintiff were just as great as in the 
former. In the former the mother plaintiff had but herself to 
care for, but in the latter the widow plaintiff had herself and 
two infant children of the deceased to provide for. We can- 
not bring ourselves to the conclusion that had she been the 
sole beneficiary of the deceased she would have been permitted 
to amend, but because she has an interest with the two infant 
children of the deceased whom she alone must now rear and 
provide for she could not amend. The decision in the Wulf 
case since it was rendered has remained as and is the law, and 
it has been frequently cited with approval: 210 Federal Re- 
porter, 695; 215 F. R. 339; 227 F. R. 927; 232 F. R. 75; 251 
F. R. 240; P. Hines vs. Smith, 270 F. R. 132, and when we 
further consider the liberality of the Government in allowing 
amendments as we have above referred to, and is also shown 
in Federal Statutes Annotated, 2nd Edition, Vol. 6, page 99, 
etc., we are bound to conclude that the Wulf case and not the 
Hogarty case controls us in the decision of the Mumma case. 

We therefore decide that the amendment in this case was 
not a change in the cause of action, and it was not the equiva- 
lent of the bringing of a new suit subject to the two years' limi- 
tation described by section 6 of the Federal Employers' Lia- 
bility Act, but that it was a change in form rather than in 
sut^tance. ' 

Two other questions might be raised: 

The first is, should not the defendant when or after the 
amendment had been allowed by the court on October 26, 
1914, demurred o the same before entering its plea of not 
guilty, in pursuance of a rule to plead entered on June 12, 
1916. The parties went to trial, on the issue between them as 
the pleadings then showed, and was it not too late to enter 
an objection to the amendment at the time of trial? See Sec- 
tion 954, Revised Statutes; Federal Statutes Annotated, 2nd 
Edition, Vol. 6, page 98; see Bainum vs. American Bridge 
Company of New York, 141 F. R. 179, etc. 

The second is, what was the date when the action accrued? 
Did it accrue at the time of the death of the deceased or at the 
time when letters of administration were granted ? In the case 
of American R. Co. of Porto Rico vs. Coronas, 230 Federal 
Reporter, page 553, Bingham Circuit Court Judge inter alia, 
said: 

"In view of the well-recognized rule heretofore pointed out 
as to when a right of action accrues — which Congress must 
have had in mind when enacting the present law — and*in view 
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of the fact that Lord Campbell's Act, upon which the Em- 
ployers' Liability Act was modeled, expressly provided that 
the limitation should run from the death of the injured party, 
and that, in the enactment of the present law. Congress de- 
clined to adopt such a limitation, and fixed the period from 
the time the action accrued, we are of the opinion that the 
proper consruction of the statute is that the right of action 
did not accrue, so that the limitation attached, until the ad- 
ministrator was appointed, and that the demurrer was prop- 
erly overruled." 

But being of the opinion as above expressed that in this case 
we are controlled by the decision in the Wulf case we need 
not consider the last questions, but we suggest them as being 
worthy of consideration should it in the future be found 
proper so to do. 

Upon due consideration of the pleadings in the case of the 
facts as proved and the law applicable to this case, we are of 
the opinion, and so decide that the amendment was lawfully 
made and the motion for judgment non obstante veredicto is 
hereby overruled. 

After a careful examination of the law applicable to the case, 
which is more fully set forth in the opinion of the court on the 
motion of the defendant for judgment non obstante veredicto, 
a careful review of the notes of testimony taken at the trial of 
the cause and due consideration of the charge of the court, we 
are of the opinion that the verdict was justified and should 
stand. 

The motion for new trial is therefore overruled, and judg- 
ment is directed to be entered on the verdict upon the pay- 
ment of the jury fee. 



In Re Nominating Petition of Warren R. Vandyke. 
Nomination of candidates— Petition — ^Amendn&ents. 

When a nominating petition has the required number of signers, 
but two of the signers have sig^ned another petition for the same 
office, there being but one person to be elected, the court will allow 
an amendment where there is no evidenc of fraud. 

Objection to nominating petition. C. P. Dauphin County, 
No. 398, June Term, 1920. 

Henry, P;. J., 52d Judicial District, specially presiding, 
April 30, 1920. 

The nominating petition in this case contains 11 signatures, 
the required number being 10. The evidence in support of 
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the objections to this petition shows that two of the signers 
have also signed a petition for the same office for Charles F. 
Spicer, and it is admitted that there is only one committeeman 
to be elected for the Democratic party in this election pre- 
cinct. Subdivision (a) of Section 6 of the act of July 12, 1913, 
provides that each signer of a nominating petition shall sig^ 
but one such petition for each office to be filled, unless more 
than one person is to be elected to such office. This provision 
is rather directory to the signer, and the act provides penal- 
ties for its violation. To refuse to permit an amendment in a 
case of this character where there is no evidence of fraud, 
would deprive electors of their rights under a petition which 
has the required number. We think the request to amend 
should be allowed in this case, there being no indication of 
fraud or corruption. 

And now, to- wit : May 1, 1920, the objections to the nominat- 
ing petition of Warren R. VanDyke are sustained, with leave 
to amend the above noted defect, provided such amendment 
be made on or before 12 o'clock noon of Monday, May 3, 1920; 
in default of such amendment being made, the nominating 
petition is set aside. 

The Prothonotary is directed to certify this order to the 
Commissioners of Dauphin county. 



In Re Nominating Petition of Richard Smith for Delegate to 
the Democratic National Convention. 

Nomination of cmndidatei — ^P^tion — ^Amendments. 

Where eight signers to a nominating petition evidently signed after 
the making of the affidavit to the petition, the court may allow the 
petition to be amended by adding a proper affidavit as to the eight 
so signing. 

Objections to nominating petition. C. P. Dauphin County, 
No. 282, June Term, 1920. 

Henry, P. J., 52nd Judicial District, specially presiding, 
April 27, 1920. 

We will permit the amendment in this case. If the number 
had been reduced by the number shown at the prior hearing, 
then the court made a miscount of the number of those who 
had properly signed the nominating petition. The number 
necessary to reduce the signers on the Cambria county nomi- 
nating petition to 200 is made up of eight who evidently 
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signed after the making of the affidavit. Counsel now have 
the affidavit in court, who testifies that he saw these eight 
sign the petition and offers to make the necessary affidavit. 
This being a matter within the discretionary powers of the 
court to permit an amendment, the request of counsel to make 
an amendment now will be allowed. 

And now, to-wit: April 27, 1920, the objection to the affi- 
davit made as to the signing of the eight (8) electors after the 
making of the affidavit is sustained, with leave to amend on or 
before five (5) oclock P. M. of April 28th, 1920; in default of 
such amendment the nominating petition will be set aside. 
The Prothonotary is directed to certify this order to the Sec- 
retary of the Commonwealth. 



E. Spencer Miller vs Secretary of the Commonwealth. 
Nomination of candidates— Political parties — ^Party within a county. 



A political party within a county may nominate candidates for 
office, if one of its candidates polled the necessary percentage of votes 
at the municipal election last preceding the primary at which nomina- 
tions are to ibe made, although none of its candidates polled such per- 
centage at an intervening general election. 

A political party within a county may place in nomination a can- 
didate for delegate to the Constitutional Convention. 

Mandamus. C. P. Dauphin County, No. 29, Commonwealth 
Docket, 1921. 

E. Spencer Miller for plaintiff. 

Fox, J., August 23, 1921. 

The prayer of the petitioner in this case is, that a peremp- 
tory mandamus be issued to the Secretary of the Common- 
wealth ordering him to accept the nomination certificate of 
the petitioner and deal with it according to law for action by 
voters of the Charter Party at the approaching primary elec- 
tion. 

It is admitted that the petition is signed by the requisite 
number of qualified electors, in proper form, that at the last 
municipal election in the county of Philadelphia in November, 
1919, one of the candidates of the Charter Party polled at 
least five per centum of the largest entire vote cast for any 
elected candidate in Philadelphia County, that the Charter 
Party is a political party within the county, and that at the 
last general election in 1920 no candidate of this party polled 
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at least five per centum of the largest entire vote cast for any 
elected candidate. 

The Secretary of the Commonwealth has refused and still 
refuses to receive for filing this nomination petition for Dele- 
gate to the Constitutional Convention for two reasons, viz: 

First : That no candidate of the Charter Party polled within 
the county of Philadelphia five per centum of the largest en- 
tire vote cast for any elected candidate at the last general 
election (November^. 1920) last preceding the approaching 
primary election. 

Second : That a party within a countv cannot place in nomi- 
nation a candidate for Delegate to the Constitutional Con- 
vention. 

The Act of July 12, 1913, P. L. 719, by section 2 (which has 
not been modified) divides political parties into two classes : 
First : A party within the state. 
Second : A party within a county. 

The first class may function ''if one of whose candidates at 
the general election next preceding the primary polled in each 
of at least ten counties of the state not less than two per 
centum of the largest entire vote cast in each of said counties 
for any elected candidate, and polled a total vote in the state 
equal to at least two per centum of the largest entire vote cast 
in the state for any elected candidate." 

The second class may function when "one of whose candi- 
dates at either the gejieral or municipal election preceding 
the primary polled at least five per centum of the largest en- 
tire vote cast for any elected candidate in any county. 

The petitioner seeks to be a candidate for the nomination 
by the Charter Party from the First Congressional District of 
Pennsylvania which is the County of Jrhiladelphia, for the 
office of Delegate to the Constitutional Convention, and it is 
contended by the Secretary of the Commonwealth that the 
words "at either the general or municipal election preceding 
the primary" in paragraph 2 of section 2 of the act should be 
interpreted to mean: The last election preceding the primary 
whether general or municipal, and because no candidate of 
the Charter Party at the last election, which w,as the general 
election in November, 1920, polled the requisite percentage, 
it is not entitled to function as a party at the approaching pri- 
mary. The petitioner contends that the interpretation as 
given by the Secretary of the Commonwealth is incorrect, 
and that the proper interpretation is that if a party within a 
county polled the requisite percentage of the vote at either 
one of the two elections last held, one having been general 
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and the other municipal, the party is entitled to make nomi- 
nations. ' 

The rule of construction requires us to give effect to every 
word, unless rejection is justified "no word in it is to be 
treated as unmeaning, if a construction can be legitimately 
found which will preserve it and make it effectual." Endlich 
on the Interpretation of Statutes, page 29. 

By section 3 of the act, provision is made for the holding of 
one primary each year in each elecion district of the Comi- 
monwealth. In the even numbered years the primary shall be 
held in the Spring and in the odd numbered years in the Fall. 
Candidates for offices to be filled at the municipal election 
shall be nominated in the Fall primary, the candidates for 
other offices shall be nominated in the Spring primary. Muni- 
cipal offices are to be voted for in the odd numbered years. 
A party within a county may make nominations for offices in 
such county and in all political districts within said county or 
of which said county forms a part, and it is quite likely to oc- 
cur that such party may be primarily interested in municipal 
affairs and may have candidates at municipal elections only 
and none at a general election, although having a limited 
right to make nominations for the general election. It was 
with this thought in mind, we think, that the words "at either 
the general or municipal election preceding the primary" 
were adopted by the Legislature in connection with a party 
within a county, and so as to preserve its functioning powers 
over and beyond the even numbered years when no munici- 
pal offices are to be filled, and therefore provided that the 
test could be made on the vote at the last preceding municipal 
election or on that of the last preceding general election. Had 
the Legislature intended the test to be restricted to the last 
election, whether municipal or general it would have said so 
in simple language, but it did not, but in simple language 
says that if any of the candidates polled the requisite five per 
centum of the largest entire vote cast for any elected candi- 
date in any county at either the general or municipal election 
preceding the primary, it is declared to be a political party 
within said county. The test is, the requisite per centum at 
either one or the other of the two elections mentioned. 

To sustain the first objection we would be required to elimi- 
nate the word "either." We are not at liberty to do this when 
we find no justification for so doings but on the contrary find 
justification for its retention. 

We think the second objection of the Secretary of the Com- 
monwealth is unsound. In the case of Campbell's Petition, 
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27 D. R. page 1021, 21 Dauphin County Reporter, page 56, a 
petition was presented to the Secretary of the Commonwealth 
by electors known as the Town Meetmg Party in the county 
of Philadelphia and the office to be filled was that of Repre- 
sentative in the General Assembly from the 16th Legislative 
District within that county. It was objected to on the ground 
that the party was not empowered to nominate a candidate 
for Representative in the General Assembly and this court by 
Kunkel, J., said : "The act authorizes a political party within a 
county to nominate its candidates for all offices electable in 
any political district within the county as distinguished from 
the power conferred upon a political party within the state to 
nominate its candidates for an office to be voted for by the 
electors of the state at large. We can find nothing in the act 
to limit the right of such a party^ to nominate candidates only 
for county offices or for offices in the municipal divisions of 
the county, whose nomination petitions must be filed with 
the county commissioners. On the contrary, the words of 
the section are 'all political districts.' Section 14 of the act 
throws some light on their meaning, if any be needed. It 
directs the Secretary of the Commonwealth to give to the 
County Commissioners of each county a written notice, desig- 
nating all the offices for which candidates are to be nominated 
whose nomination petitions are required to be filed in his 
office, and to set forth in the notice the number of the officers 
of the Commonwealth to be elected at the next succeeding 
election by a vote of the electors of the state at large, and also 
the number of the officers of the Commonwealth to be elected 
by a vote of the electors of the county, or of any district 
therein, or of any district of which the county forms a part. 
Thus the act recoginizes a political district within a county to 
be one from which may come a nomination petition required 
to be filed in the office of the Secretary of the Commonwealth, 
and such a petition is a petition nominating a candidate for 
the Legislature. 

The Act also gives a party within a county the right to 
nominate candidates for office in a district of which the county 
fornvs a part, evidently referring to a congressional district 
or a senatorial district of two or more counties, in one of 
which a body of electors constitutes a political party therein. 
There ivould seem to be no good reason for granting to a 
party within a county the right to make a nomination for an 
office in a district extending beyond the territorial limits of 
the county and withholding the right as respects a representa- 
tive or congressional or senatorial district which is wholly 
within the county, and this, in our view, has not been done. 
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Of course, the right of such a party to nominate candidates 
is restricted to those candidates for office who are to be voted 
for only by the electors of the county or only by the electors 
of a political district therein. It has no power to make a nomi- 
nation for an office to be voted for by the electors of the state 
at large." 

We think this case disposes of the second objection. 

After a careful consideration of the facts and the law, we 
are constrained to hold that it was the duty of the Secretary 
of the Commonwealth to receive the nomination petition for 
filing with him. 

And now, August 23rd, 1921, after hearing and upon due 
consideration it is ordered, adjudged and decreed that a per- 
emptory writ of mandamus in favor of the plaintiff and ag;ainst 
the defendant be, and the same is hereby, awarded, command- 
ing the Secretary of the Commonwealth to receive and file 
the nomination petition and to deal with it according to law 
for action by voters of the Charter Party at the approaching 
primary election. 



In the Estate of Jacob Faus, Sr., late of the city of Harris- 
burg, Dauphin County, Pennsylvania, Deceased. 

Wills — Constraction — ^Power to sell. 

Testator, by his willj requested that all of his estate be divided in 
equal shares among his children, except one daughter who was to 
receive a specified sum more than the others. He appointed an execu- 
tor and directed that he "collect all outstanding accounts, monies in 
bank, stock, bonds and insurance on my life or railroad relief and 
divide the same as above bequeathed." No mention was made of 
real estate, although he owned real estate at the date of the will and 
died seized of it. The Orphans' Court granted an order of sale. 
The real estate was sold and sale confirmed. The purchaser refused 
to accept deed tendered and pay the remainder of the purchase money. 
Held, That there was not such mingling of real estate and personalty 
as worked a conversion and not such necessity to sell real estate to 
carry out the provisions of the will as would justify a sale by the 
executor. 

Citation to compel payment of purchase money of real es- 
tate sold under order of court. Orphans' Court of Dauphin 
County. 

Geo. R. Bamett, for citation. 

John E. Patterson, contra. 

Fox, J., May 23, 1921. 
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The said Jacob Faus, Sr., died testate on the 23d day of 
Septembner, 1916, that his last will and testament which was 
duly probated in the Register's Office in and for said county, 
provided as follows: 

**I, Jacob Fans, of the city of Harrisburg, Pa., being of 
sound and disposing mind, memory and understanding; do 
make and publish this my last will and testament, hereby re- 
voking and making void any and all former wills by me here- 
tofore made. 

To such estate as it has pleased God to intrust me with in 
my lifetime I bequeath the same as follows: After the pay- 
ment of my just debts, doctor bills and funeral expenses by 
my Executor hereinafter named I bequeath the same as fol- 
lows : I request that my estate be divided in equal shares be- 
tween my children living, and any of my children that may 
die leaving children, but I request that my daughter Mary 
now married to James Carpenter receive one hundred dollars 
more than the rest of my children as I make my home with 
Mary. 

Lastly, I appoint my son Jacob Faus, Jr., the executor of 
this my last will and testament ; he to collect all outstanding 
accounts, monies in bank, stock and bonds, insurance on my 
life, or Railroad relief and Co. and divide the same as above 
bequeathed. Witness my hand and seal this 27th day of No- 
vember, A. D. one thousand nine hundred and fifteen." 

That the said decedent was seized in his demesne as of fee 
in and to a certain lot of land situate in the city of Harrisburg 
and possessed of certain personal estate. 

Upon petition of Jacob Faus, Jr., the executor named in 
the same last will and testament, presented to the Orphans' 
Court of said county, the Court made the following decree : 

"AND NOW, December 9, 1918, upon due consideration of 
the foregoing petition an order of sale is granted to Jacob 
Faus, Jr., executor of the last will and testament of Jacob 
Faus, Sr., deceased, for the sale of the land described in said 
petition upon the following terms and conditions, to wit: ten 
per cent, of the purchase money to be paid when the property 
is stricken down ; fifteen per cent, additional before the confir- 
mation of the sale by the Court; twenty-five per cent, addi- 
tional upon delivery of deed and possession of the property; 
and the remainder on the first day of April, 1919. The final 
payment to be secured by bond of the purchaser and mortgage 
upon the property sold, with interest at the rate of six per 
cent, per annum, or the purchaser may, at his option, pay the 
remainder of the purchase money upon delivery of deed and 
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possession of property. Notice of such sale shall be givcii by 
advertisement in at least one newspaper pttkriisfaed in Dauphin 
County once a week for a period of threa weeks iMsiom tht 
day appointed for said sale, and by hand bilk, ofie of which 
shall be posted at a con^icuoos place on the iresl estate to b€ 
sold, and at least three of which shall be posted at three erf 
the most public places in the vicinity of said proper^. Bond 
to be given in the sum of four thousand (4000) dollars with 
sureties to be approved by the Court. Returnable Januaty 
28, 1919. This sale is made for the purpose of distrilNrtioti 
and to carry out the provisions of the last will and ttitaMient 
of Jacob Fans, Sr., deceased. 

By the Court, 
(Signed) SAMUEL J. S. McCAiRRELL, 

Jtidge. 

fteturn of sale was made on the 28th day of January, 1919, 
whereupon the Court made decree as follows: — 

"And now, January 28, 1919, the foregoing deport of sate 
presented and upon due consideration, the sale therein report^- 
ed is hereby confirmed, and it is ordered and decreed that the 
premises sold and therein reported be and remain unto James 
I. Hamaker, the purchaser, his heirs and assigns, firm and 
stable forever; and that a deed be executed and deKvered, and 
possession given to the said James I. Hamaker upon bis com* 
pliance with the term of sale." 

By the Court, 

GEORGE KUNKEL, P. J. 

The purchaser, James I. Hamaker, having paid 25% of the 
purchase price of the real estate aforesaid thereupon refused 
to pay the balance of the purchase money, and to further 
comply with the terms of sale as directed by the Court, and 
alleged as his reasons for such refusal as follows^ viz: 

"a. That the Court was without jufisdictioii to authorize 
and direct the said sale; 

b. That the real estate was devised to the children at the 
decedent, and to the children of deceased children. 

c. That no power, authority, or direction was given by ^ht 
will of said decedent to sell the real estate ; 

d. That the duties of the executor of the will are dcfiaitely 
prescribed, and no authority or direction is gjiven him to sell 
the real estate." 

And in his answer to the citation for the above raascNis 
prayed t^t the citation will be dismissed at the cost 6f tiK 
estate. The matter was ordered upon the argument lift, afid 
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argued before a full bench on the 11th day of May, 1921, and 
the question now for determination is whether the Court had 
jurisdiction to authorize the sale as aforesaid. 

In support of the validity of the proceeding, the counsel for 
the executor, both in his argument and brief, declared that the 
sale was made under the "Fiduciaries Act of 1917, Section 28, 
paragraph c," which provides as follows: 

''All powers, authorities, and directions, relating to real es- 
tate, contained in any last will and not given to any person 
by name or by description, shall be deemed to have been given 
to the executors thereof; but no such power, authority or 
direction shall be exercised or carried into effect by them ex- 
cept under the control and direction of the orphans' court 
having jurisdiction of their accounts, and after the entry of 
security, if the court shall so direct." 

An examination of the language of the will of said decedent 
does not disclose any provision that the executor shall make a 
sale, division or other disposition of the real estate of which 
the testator died seized, but in explicit Ianguag;e sets forth 
the powers and duties of the executor and limits the power of 
division and disposition by the execuor to personal property ; 
an examination of the records discloses that an inventory and 
appraisement of the personal property of the decedent, 
amounting to $605.50 was filed. No account has been filed by 
the executor, and it must be presumed that the testator knew 
the value of his personal estate, and regarded it as sufficient 
to pay his debts, funeral expenses and the sum of one hun- 
dred (100) dollars to his daughter Mary in excess of the re- 
spective shares of each of his other children. 

It is contended by counsel for the executor that the lan- 
guage of the will worked a conversion of the real estate, and 
therefore the order of sale was made under proper legal au- 
thority. 

In Hunt's and Lehman's appeal, 105 Pa. 128, Mr. Justice 
Paxson in rendering the opinion said: 

/It ought to be settled by this time, that in order to work a 
conversion there must be, first a positive direction to sell; 
and second an absolute necessity to sell in order to execute 
the will ; or third, such a blending of real and personal estate 
by the testator in his will as to clearly show that he intended 
to create a fund out of both real and personal estate, and to 
bequeath said fund as money," and this settled doctrine has 
up to this time remained unchanged. 

An examination of the will in question does not disclose any 
direction to sell the real estate nor an absolute necessity to 
sell the same in order to execute the will, but it is contended 
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by counsel for the petitioner that there is such a blending of 
real and personal estate in said will so as to clearly intimate 
that it was the testator's intention to create a fund out of both 
real and personal estate and to bequeath the said fund in 
money. 

In Davidson, exrs. vs Bright, 267 Pa. 580, it is said : 
"The law does not favor conversion and it is not to be re- 
garded as a formal rule of law without reg^d to its real pur- 
pose. Land should be regarded as land and personalty as per- 
sonalty, and creditors advancing on the basis of either should 
not run the chance of being deceived. Conversions will be 
presumed only so far as necessary to carry out the intention 
of testator.'* 
and also later on: 

"The mere blending of real and personal estate without a 
clear and indubitable intent to create a common fund and be- 
queath it as money, will not constitute a conversion": Lind- 
ley*s App., 102 Pa. 235; Chamberlain's Est., supra. "When 
it is manifest that each and every provision of the will can be 
carried out without a sale of the real estate and the effort is 
to derive an intention to convert from the fact of blending of 
the real and personal estate, such inference cannot be sup- 
ported except as it rests on something more than a mere fail- 
ure on the part of the testator to distinguish between two kinds 
of property in directing that his estate be divided into shares 
and sold and distributed" ; Martin v. Provident Life and Trust 
Co., 235 Pa. 281, 286." 

The learned counsel for the executor cites in his brief sub- 
mitted, and calls our attention particularly to the case of 
Schropp's Executor v. Shaeffer, reported in 2nd District Re- 
ports, page 362, the language of the will in that case gave to 
the executor the power to convert the decedent's "eflfects" 
into money and make distribution as designated in the will, 
and in the direction of division used the words "all the pro- 
ceeds of my estate" and the Court here held that the words 
"effects and estate" were identical, but in this case specific- 
ally setting forth what acts the executor shall perform there 
is no general term used, and therefore we do not think that 
the case cited is authority in this case. 

If there is any necessity to order a sale for the payment of 
the debts of the decedent the law provides the method of do- 
ing so, and it was not under that provision of law that the 
order of sale was decreed by the Court. 

In the case of Simmond's Estate cited and reported in 19 
Pa. 439, that case merely decides that in the exercise of Ap- 
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pellate jttradiction, the Appellate Court is confined to a re- 
vision of tke questions decided in the court below, and that 
after a sale is made under an order of the Orphans' Court, and 
a final confirmation of it according to the rules of the court 
followed by the payment of the purchase money and the de- 
livery of the deed, it is too late to make objection to the sale. 
In this case full payment of the purchase money has not jret 
been made, nor has the deed been delivered ; the sale there was 
under a different procedure, and we do not think the case is 
controlling in the case at bar. 

In Krug's Estate, reported in 9 Pa. 239, the Court said: 
"This is an unusual case of an implied conversion by the tes- 
tator commingling the real estate and personalty and be- 
queathing the shares, but we know of no Act of Assembly 
giving the court in such cases power to order a sale by the 
executor," nor have we been able to find any authority for the 
power which the court is asked to exercise. 

Upon due consideration of the lang^ge of the will and of 
the law as related thereto in the above cited authorities we are 
of the opinion that there is not a clear and indubitable intent 
to create a common fund, both of the real and personal estate 
and bequeath it as money, nor can we find therein an inten- 
tion to convert the real estate of the decedent, and therefore 
the Court was without jurisdiction to decree the order of sale 
made as aforesaid. 

We therefore discharge the rule for want of jurisdiction, at 
the cost of the petitioner. 



Commonwealth vs Sunny Washington 

Selling vinow, ^>iiitttoas malt or brewed luioors without a license— 

Act of May 13, 1887. 

Selling, without a license, a mixture containiuflr denatured alcohol 
is a violation of Section 15 of the Act of May 13, 1887, P. L. 108. 

Motion for new trial and in arrest of judgment. Quarter 
Sessions of Dauphin County, No. 12 March Sessions, 1921. 

PhUip S. Moyer, district attorney, for commonwealth. 

M. E. Stroup, for defendant. 

Wickersham, J., September 6, 1921. 

This defendant was indicted for selling vinous, spirituous, 
mak said brewed liquors without a license. At the trial it 
was proven that he sold an admixture containing denatured 
alcoBOl. The defendant was convicted and now makes this 
motion for a new trial claiming that denatured alcohol is a 
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drug or poison, and not within tiie contemplation of tht Act 
of May 13, 1887, P. L. 108. After carefullpr considering tiiis 
case, we are not able to reach that conclusion. 

The above stated legislation is entitled ''An Act to restrain 
and regulate the sale of vinous,, and spirituous malt or brewed 
liquors or any admixture thereof," and Section 15, of said Act 
makes the sale or offering for sale of any vinous, spirituous 
malt or brewed liquors or any admixture thereof, without a 
license, a misdemeanor punishable by fine and imprisonment 
The clear intention of the Act was to prevent the sale of in- 
toxicating liquors by all persons ^except a license therefor 
shall havte been previously obtained/' It is not contended 
that the defendant had a license to sell liqfuor. 

In Commonwealth vs Roese, 6 Lancaster Law Review, it 
was held ''that cider which has undergone the process of 
vinous fermentation, by which it has become possessed of 
the alcoholic quality of wine, is a vinous liquor within the 
meaning of the Act of 13th of May, 1887, and its sale without 
a license is prohibited/' 

In Cotnmonwealth ys Burns, 38 Pa. Svtp. Court Reports, 
page 514, the conviction of the defendant for sdling R&k 
was sustained when it was shown that the beverage con^ 
tained 3.12% of alcohol by weight. 

In Hatfield vs Commonwealth, 120 Pa. 395, it was held 
"that it is immaterial whether the liquor sold by the defendant 
was intoxicating or not or how much akohol it contained," 
and in Commonwealth vs Charles Reybury, 122 Pa. 299, it was 
held: "If there is sold without a licensie any liquor which 
though not malt or brewed is yet either vinous or spirituous, 
it comes within the provisions of the Act of May 13, 1887, 
P. L. 108." 

In the very recent case of Commonwealth vs Mondalek, 
75 Pa. Sup. Court, page 385, a conviction of an indictment 
for selling liquor without a license was sustained where the 
evidence established that the defendant, who conducted a 
grocery and confectionery business, sold a compotmd Jamaica 
Ginger containing 89% alcohoL See also Commonwealth 
vs Saab, ibid 386; Commonwealth vs Esper, ibid 388. 

We do not think it can make any possible difference tl^t 
one of the ingredients contained in the admixture sold by the 
defendant was denatured alcohol. It appeared from the analy- 
sis made by the Chemist, which was offered in evidence, that 
the beverage contained 2.85% of alcohol. We think the im- 
portant and controlling question was whether the beverage 
so sold was intoxicating and whether it contained aleohcd. 
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The evidence showed conclusively that it did contain alcohol, 
and that it was intoxicating. 

The motion for a new trial and in arrest of judgment must 
therefore be over-ruled. The conviction is sustained and the 
District Attorney may call the defendant before the Court 
for sentence. 



Continental Guaranty Corporation vs A. T. Raffensperger & 
Son and J. ll Riggio» Intervening Defendant. 

Repkriii—Partiet— ^Leased p copc tij r — lien for kbor and repaira— 

Affidavit of def ease-^ufficieiicy. 

In an action of replevin, the fact that an intervening defendant 
in possession of the property described in the writ was not made an 
original party does invalidate the proceeding. 

A lessee of personal property cannot inii>ose a lien upon it for 
labor and materials famished in its repair, without the consent of 
the owner. 

In an action of replevin to recover leased property* an aflBdavit of 
defense by an intervening defendant which does not deny lessee's 
default in the payment of rentals, furnished in repairing ue leased 
property at lessee's request, is insufficient to prevent judgment 

Motion for judgment for want of sufficient affidavit of de* 
fense. C. P. Dauphin County, No. 727, September Term, 1920. 

George L. Reed, for plaintiff. 

W. Justin Carter, for defendant. 

Hargest, P. J., September 13, 1921. 

This is an action of replevin against A. T. Raffensperger & 
Son, the original defendants, in which action J. L. Riggio was 
allowed to intervene as a defendant. 

The Overland-Harrisburg Company on December 11, 1919 
leased to A. T. Raffensperger & Son one Mack Truck, and 
on the same day assigned and transferred its title in said 
lease to the plaintiff. The defendant took possession of the 
truck and subsequently defaulted in the payments to be made, 
according to said lease. During the month of May 1920 the 
original defendants delivered the truck to J. L. Riggio, the 
intervening defendant, for repairs, and Riggio, who was con- 
ducting a general repair shop under the name of the "Sunshine 
Garage", had the custody of the truck at the time the writ of 
replevin was issued. An affidavit of defense was filed by J. 
L. Riggio and the question now before us is the sufficiency of 
this affidavit 

The affidavit of defense does not deny that there was a 
default in the payment of rentals under the lease, nor that 
James L. Riggio was conducting business under the name of 



1921 DAUPHIN COUNTY REPORTS 311 

Continental Guaranty Corporation vs Raffensperger & Son et aL 

the "Sunshine Garage." It sets up that the truck was broken, 
damaged and demolished, and was unfit for use, and while 
in that condition the defendant Raffensperger employjed the 
defendant Riggio to repair the same and that, at the request 
of RaflEensperger, the repairs, amounting to $771.71 were 
made to the truck, of which $170.95 were paid, leaving a bal- 
ance due Riggio of $606.76; that Riggio held the truck in his 
possession to secure the balance due and was so holding it 
when the action in replevin was started. It also avers that 
the plaintiff has failed and neglected to make Riggio an orig- 
inal defendant and for that reason the whole proceeding in 
replevin is void. Riggio claims that he has a lien for the work 
and labor done upon the truck and that the plaintiff cannot 
prevail in this action until the said lien has been discharged. 

The questions raised, therefore, are: 

1. Whether the fact that Riggio was not made an original 
defendant invalidates the proceeding. 

2. Whether a lessee can, by agreement with a repairman, 
impose a lien upon leased personal property without the con- 
sent of the owner. 

3. Has Riggio violated the Act of June 28, 1917, P. L. 645 
in that he has conducted business under an assumed or fic- 
titious name without filing a certificate required by that Act, 
and, if so, is he precluded from interposing a defense in this 
action? 

1. Riggio was allowed to intervene as defendant prior to 
the filing of the plaintiff's statement of claim which was duly 
served upon him and to which he has filed an affidavit of de- 
fense. His rights have been as fully protected as if he had 
been made an original party defendant. We know of no Act 
of Assembly, and our attention has been called to none, which 
would invalidate the proceeding for the failure to make him 
an original defendant, as alleged in the affidavit of defense. 

2. Can the lessee of an automobile impose a lien upon it 
for repairs without the consent of the owner? There is no 
doubt that where an owner secures repairs upon a chattel 
the repairman has a lien at common law and has the right 
to retain the chattel Uintil his charges are paid. 2 Kent 6§5; 
McSorely vs Thompson Company, 67 Pitts. Leg. Jour. 664. 
But this right has not been extended so as to allow a lessee 
without the knowledge and consent of the owner, to impose 
a lien for repairs upon a chattel, which lien the owner would 
be required to discharge before securing possession. In the 
case of Stem vs Sica, 66 Pa. Super. Ct, 84, the facts are very 
similar to those in the case before us, and all of the questions 
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niaed ia Ibis case were considered. It was there beM that 
^%berea lease of an aitlomohile for a certain term at a weekly 
rental, pitMrides that the antomobile shall be r etnmed at the 
liinMniiilinn of the lease 'in as good condition' as when de- 
livered, hut gives the kesee no right to impose a Hen npon 
itbt rnairs, and after a period the lessee defaults in the pay- 
ment oe ventfeU a rcpaktnan who has possession of the auto- 
mobtle when tiie default occurs, cannot chnm a lien upon it 
ios repairs ordered fay the lessee, or withhold it from the 
nofseasion of the lessor until his charges are paid/' The 
base in the case at bar provides "any equipment, attachments, 
neeesaDries, os repairs placed upon said vehicle shall become a 
ooBponent part thereof, but the lessor shall not be obligated 
In pair far same unless lessor stipulates so to do in writing. 
Lessee shall keep said vehicle free and clear of all liens of any 
nature whatsoever,, including State, Federal and local taxes 
^ * ^ Lessee agrees to surrender said vehicle to lessor 
at the expiration of this lease in as good condition as when 
he received it, natural wear excepted.'* 

We can find no distinction between the case at bar and the 
case of Stern vs Sica» supra. 

It therefore follows that J. L. Riggio^ the intervening de- 
fendant, does not have a lien upon the motor truck for re- 
paira made at the instance of A: T. Raffensperger & Son, 
the lessee, without the knowledge and consent of the owner, 
which he can assert against the owner, and that the affidavit 
of defense attempting to assert such lieoi is insufficient to 
prevent judgment or the delivery of the truck to the plaintiff. 

3. In view of the conclusion that the intervening defend-^ 
ant has no lien which he can assert against the owner, it is 
unnecessary now to decide whether J. 1^ Riggio is precluded 
bom interposing a defense because he was coadocting busi- 
ness under the nacac of the Sunshine Garage, without having 
registered that name in the Office of the Secretary of the Com- 
monweatth» as required by the Act of June 28, 1917, P. L. 
645, as amended by Act No. 227, approved May 10, 1921. 

For the reasons above stated the affidavit of defense filed 
b;^ J. Lu Riggk)„ intervening defendant, is hereby adjudged 
insufficient and judgment is directed to be entered in favor 
of the plainddff and against A. T. Rafiensperger & Son, de* 
fendanits, and J. L. Riggio, intervening defendant. 
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Surety of the peftce^-Reeord. 

In a mxnty d tke peace case, a finding by the justice that there 
was actual danger to the prosecutor in body or estate is jurisdictional 
and must appear upon the record. 

Adotioo to Quash information. Quarter Sessions of Dauphin 
Cotmty, No. 108, Jtme Sessions, 1921. 

Philip S. Moyer, for plaintiff. 

Earnest & Milnor, for defendant. 

Hargest, P. }., November 29, 1920. 

This is a Surety of the Peace case and coraes before us on 
a motion to quash the information, return and transcript of 
the Justice of the Peace. The reasons assigned in support of 
this motion are that the information fails to show, as required 
by the Act of May 18, 1909, P. L. 42, that the defendant 
threatened to mjure the prosecutrix either in body or estate ; 
that it fails to set forth any words that the defendant may 
have spoken, and that the record fails to show that the ''pros- 
ecutrix's dang^ of being hurt in body or estate is actual and 
that threats were made by the defendant maliciously and with 
the intent to do harm." 

The information charges that the defendant ''did maliciously 
and with intent to do harm, threaten to injure her and fol- 
lowed her on the public highway continuing to make all man- 
ner of threats against her," The record shows that before the 
hearing "the third section of the Act of 1909, P. L. 42, was 
read to the parties and the opportimity afforded and the 
suggestion of compromising made, the parties being unable 
to agfree. After hearing the evidence and considering the 
character of the defendant, tiie defendant was placed under 
$150.00 bond to appear at Court." 

Secton 1 of the Act of Assembly referred to jM-ovides that 
the justice shall bind over the defendant only when the evi- 
dence shows to his satisfaction that the prosecutor's or pro- 
secutrix's danger of being hurt in body or estate is actual, 
and also that the threats were made maliciously and with 
the intent to do harm. While the information charges that 
the threats were made maliciously and with intent to do 
harm, there is no finding by the justice that there was any 
actual danger to the prosecutrix in body or estate. 

In the case of Commonwealth vs Keener, 24 Dau. Co. Rep. 
183, this Court has held that this is a jurisdictional fact and 
sliould appear upon the record. 

For this reason the defendant's motion must prevail and 
the information, return and transcript are hereby quashed. 
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Commonwealth of Pennsylvania vs Harry F. Murphy Co. Inc. 
Corporadont— Manufactnriiig— Tax on capital atock. 

Producing and installing heating and ventilating systems, by the 
purchase, assembling, connection and adjustment ot their component 
parts, is not manufacturing, within the meaning of the Act of June 
21, 1891, P. L. 420, and its amendments; and the capital of a corpora- 
tion so employed is subject to tax on capital stock. 

Appeal from settlement for tax on capital stock. C. P. 
Dauphin County, No. 78, Commonwealth Docket, 1920. 

George E. Alter, Attorney General, and Frank M. Hunter, 
Deputy Attorney General, for plaintiff. 

Joseph V. Somers, for defendant. 

Hargest, P. J., September 10, 1921. 

This case comes before us on an appeal from the settlement 
made June 23, 1919, by the Auditor General and State Treas- 
urer, against the appellant company, for the tax on its capital 
stock for the year 1918. A stipulation has been filed, dis- 
pensing with a trial by jury, pursuant to the Act of April 22, 
174, P. L. 109. 

FACTS. 

The facts, which have been agreed upon, are as follows: 

1. The Harry F. Murphy Company, Inc., a Pennsylvania 
corporation, was incorporated for the purpose of "conducting 
a general construction business, including the design, installa- 
tion, alteration, repair, renewal and other coitstruction of all 
kinds of heating, lighting, hoisting, ventilating, filtering, 
piping, plumbing, sewage, sanitary, power and other service 
plsunts, systems or conveniences and the manufacture, pur- 
chase, sale and supply of all kinds of machinery, devices, 
materials and other things incidental to or necessary for 
such general construction work." 

2. Since its incorporation the appellant company has been 
exclusively engaged in assembling, producing, and installing 
heating and ventilating systems according to the following 
method, namely: "The method of the company is to pro- 
cure boilers, radiators, valves, piping and other necessary 
parts, and assemble them in buildings of its patrons and cus- 
tomers. The company does not sell or use any of these parts 
separately, nor does it repair any plant by the installation of 
any part. The parts mentioned above are procured from 
different sources, that is, boilers and radiators are procured 
from one plant ; valves from another ; different kinds of valves 
from different plants; piping is procured from another plant. 
No one plant supplies all these parts. The company does not 
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sell any of these parts as such but puts them together in 
different combinations and! installs them as one complete 
system. The company does not do any repair work, nor does 
it sell any of the above mentioned parts separately." 

The company makes no heating or ventilating systems ex- 
cept to supply orders. 

DISCUSSION. 

The question is whether the business carried on by the 
appellant corporation is exclusively manufacturing. The pur- 
pose of the corporation, as shown by its charter, includes 
manufacturing, but the corporation is not exempt from tax- 
ation unless its capital stock is actually and exclusively en- 
gaged in manufacturing during the tax year, as provided by 
Section 21 of the Act of June 21, 1889, P. L. 420, and the 
various amendments. 

In the case of Commonwealth vs J. Frank Boyer Plumbing 
& Heating Company, 24 Dau. Co. Rep. 296, Judge Sadler, 
specially presiding in this Court, after a careful examination 
of many authorities, concluded that a business precisely like 
the business of this appellant, was not manufacturing. It is 
not necessary either to quote from his opinion or to cite other 
authorities. We can see no distinction whatever between the 
case of J. Frank Boyer Plumbing & Heating Company and 
this case. We conclude that the capital stock of the Harry 
F. Murphy Company, Inc. was not, for the tax year 1918, 
exclusively engaged in manufacturing. 

We, therefore, find that the company is indebted to the 
Commonwealth as follows: 

Amount of settlement $83.70 

Interest from Aug. 23, 1919 10.27 

Attorney General's commission 4.69 

Total $98.66 

Amd now, September 10, 1921, judgment is directed to be 
entered in favor of the Commonwealth and against the de- 
fendant company for the sum of $98.66, unless exceptions be 
filed within the time limited by law. 

o 

Qarence Milford Bamberger, Plaintiff vs Hyle Heagy, Frank 
Heagy and Lewis Heagy, trading and doing business in 
Dauphin County as Heagy Brothers, Defendants. 

Bqtdty—Niiiaance— Damages. 

Defendants were under contract to remove the garbage of a city. 
In the execution of this contract they deposited the garbage and also 
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the bodies of dead animals on a farm owned by them adjoining the 
home of the plaintiff. Garbage was deposited on defendants' farm in 
piles and allowed to remain until the garbage putrified. Defendants 
erected a piggery, 800 feet from plaintiffs dwelling house, in which 
a large number of pigs were fed on garbage. The piggery was un- 
sanitary in construction and management. As a result of the manner 
in which defendants conducted the disposal of garbage, under their 
contract, foul odors and myriads of flies were generated on de- 
fendants' farm and large numbers of birds were attracted to the 
locality. The foul odors and flies seriously interfered with the use 
and enjoyment of plaintiff's home by himself and kumlv and the 
birds destroyed his crops. Held, that the conduct of defendants' bo«- 
ness, in the disposal of garbage, was a nuisance which equity would 
restrain. 

If, on the hearing of a bill in equity, the judge sitting as a chan- 
cellor is convinced that plaintiff has suffered danmge, but is unable 
from the testimony to determine its amount, he may direct an issue 
to be framed and submit the question of damage to a jury. 

Bill in equity for an injunction. C. P. Dauphin County, 
No. 643, Equity Docket. 

James G. Hatz and LB. Swartz, for plaintiff. 

Beidleman & Hull, for defendant. 

Wickersham, J., September 1, 1921. 

The plaintiff filed his bill of complaint to restrain the de- 
fendants from committing a nuisance by maintaining o^ the 
land adjoining the residence and home of the plaintiff what 
is known as **3. piggery." It is alleged in the bill of complaint, 
inter alia, that the defendants are under contract with the 
City of Harrisburg to remove the garbage from said city ; and, 
in order that they may dispose of it, the defendants, being the 
owners of the farm adjoining the home of the plaintiff, have 
deposited this said garbage, together with dead animals, 
thereupon, sometimes in piles, and that many of said piles of 
said garbage are allowed to so remain until they putrify, there- 
by creating bad, nauseous odors, propagating innumerable 
files, and attracting to said locality large flocks of birds which 
destroy the crops of the plaintiff; it is further alleged that the 
defendants have constructed, in a negligent and careless man- 
ner, a piggery upon said farm eight hundred (800) feet from 
the plaintiff's dwelling house in which a large number of pigs 
are fed from parts of the garbage collected in the City of Har- 
risburg, which piggery is so managed that therefrom also 
emanates bad odors, all to the great annoyance of the plaintiff. 

From the weight of the evidence taken in this case the trial 
judge finds the following facts, to wit : 
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FINDING OF FACTS 

1. The plaintiff is the owner of a tract of land containing 
twenty-four and seven-tenths (24.7) acres located in Susque- 
hanna Township, Dauphin County, upon which is erected a 
two and one-half story frame dwelling house in which he and 
his family have resided since July 22, 1916. 

2. The dwelling house of the plaintiff is situate about 
fifteen hundred (1500) feet in a northwardly direction from a 
public road leading from the City of Harrisburg to the State 
Highway at Shoop s Church, and is about one and one-quarter 
miles from the northeast limits of the City of Harrisburg. 

3. The plaintiff has a right of ingress and egress to his 
premises over a roadway forty (40) feet in width running 
through the defendant's land in a northwardly direction from 
the public road above referred to. 

4. The defendants have erected long pens upon their prop- 
erty in which they keep a large number of hogs. These pens 
are so negligently kept that the stench arising therefrom finds 
its way to the home of the plaintiff causing him great annoy- 
ance and distress. They are not substantially built; some of 
them are without roofs, and were generally unsanitary in con- 
struction and management. 

5. In disposing of the garbage hauled to their farm from 
the City of Harrisburg the defendants dumped part of it on 
piles at different places upon the farm and allowed it to so 
remain without being covered until it developed maggots and 
foul smells; they also hauled and dumped upon their farm 
dead animals and allowed them to lie without being buried or 
covered up in plain sight of the dining room of the plaintiff. 
They also dumped garbage and dead hogs in the gutter of 
the roadway leading from the main road to the plaintiff's 
house, and then plowed them shut, thus obstructing the drain- 
age and making passage over said road difficult. 

6. Because of the above stated negligent conduct of their 
business myriads of flies were propagated upon the premises 
of the defendants which infested the house, particularly the 
dining room, of the plaintiff; also the dead animals and gar- 
bage attracted flocks of birds to this locality which partially 
destroyed the crops on the farm of the plaintiff. 

7. 'Because of the negligent manner of conducting the busi- 
ness of disposing of the garbage as above set forth, and because 
of the noisome smells, the flies, and the sight of the dead ani- 
mals lying near the home of the plaintiff, the health of himself 
and wife was affected ; they were made sick, followed at times 
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by nausea and vomiting and causing loss of appetite; and they 
were otherwise subjected to great annoyance and hurt. 

8. Because of the negligent method of disposing of the 
garbage, as we have above indicated, it was impossible for 
the plaintiff and his family to sit out and enjoy themselves 
during the summer evenings, or sleep soundly at night; they 
were required to go into the house and close the windows and 
doors during the said summer evenings, making it very diffi- 
culit and uncomfortable to sleep, which deprived the plaintiff 
and his family of their rest and comfort. 

9. The method of disposing of the garbage, causing the 
annoyance to the plaintiff which we have just described, con- 
tinued from the early spring of 1918 to the date of the bring- 
ing of this suit, December 16, 1919, and had not been discon- 
tinued at the time of the taking of the testimony, March 31, 
1920. 

10. The evidence respecting the amount of damap^e which 
the plaintiff has sustained is contradictory and unsatisfactory. 
We are not able to reach a conclusion therefrom what that 
damage amounts to. We think the parties to this suit should 
have the benefit of a jury trial on this phase of the case. We 
will, therefore, direct an issue to be framed to determine how 
much, if anything, the plaintiff has been damaged because of 
the inconvenience, loss of crops, and other elements of dam- 
age which he claims to have sustained. 

11. We also find the following facts as requested specifically 
by the plaintiff: 

First: That Clarence Milford Bamberger, the plaintiff, is 
the owner of a two and one-half story frame dwelling house 
and other necessary out-buildings which he erected on a tract 
of land owned by him, consisting of approximately 24.7 acres> 
situate in Susquehanna Township, Dauphin County, Penna., 
about one and one-fourth miles from the northeast limits of 
said city in the midst of a populous farming district. The 
plaintiff, with his wife and family, has occupied said farm 
since the 22nd day of July 1916, the time he became the owner. 

Second : That Hyles Heagy, Frank Heagy and Lewis Heagy 
are partners trading as Heagy Brothers, the defendants, and 
as such, on the 1st day of February, 1918, they entered into 
a written contract with the City of Harrisburg, extending over 
a period of five years, to wit, from February 1, 1918, to May 1, 
1923, for the removal from said city of all the garbage and 
refuse of whatsoever kind; that since the execution of said 
contract, and under the terms of same, they have been re- 
moving, are now, and intend in the future to remove from time 
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to time as long as said contract is in operation, the said gar- 
bage to a farm known as the Solomon Nissley farm. This 
farm contain approximately sixty acres and represents that 
portion of the Solomon Nissley farm after same had been di- 
vided into five separate and distinct tracts of various areas 
previously sold for small farm tracts; the two larger tracts 
being those of said defendants and the said plaintiff, whose 
land adjoins the said defendants on the northwest side of 
same. 

Third: That at the time, to wit, October 2nd, 1918, over 
two and one-fourth years after the plaintiff made his purchase, 
the Heagy Brothers purchased their portion of said farm for 
the primary purpose of using same in an artificial manner, that 
is, for a place of deposit of tne garbage which they were oblig- 
ed to remove from the City of Harrisburg under the terms 
of the contract which they had with said city; a large bank 
barn and other necessary out-buildings were already erected 
thereon. But subsequent to their becoming the owners of 
same, the Heag^s erected a large and improvised building of 
sufficient size to house and feed with garbage and other refuse, 
from four hundred to eight hundred pigs and hogs. This 
building is located approximately eight hundred feet in a south- 
westwardly direction from the plaintiff's dwelling house. 

Fifth : That from the manner in which the Heag^s disposed 
of said garbage, vermin and maggots were developed, result- 
ing in the emanation of great stench, bad and nauseating odors, 
as well as the creation of a great number of flies and insects 
and the attraction of large flocks of birds on this land, which 
birds caused a great destruction to his crops. 

Sixth: That in addition to the removal of the garbage as 
aforesaid, the defendants frequently hauled a number of dead 
animals, including cats, dogs and pigs, to different portions of 
their said farm, where they were left unburied and exposed to 
the elements for indefiniite periods. At one time the plaintiff 
and members of his family were able to count more than ten 
dead animals on different portions of defendant's premises im- 
mediately adjoining the plaintiff's land which could be seen 
from the plaintiff's dwelling house, and especially from the 
dining room when sitting at his table while eating; that from 
the putrification and dissolution of these dead animals such 
a great stench was caused as to make it unbearable to the 
plaintiff and members of his family. 

Seventh : That because of the manner in which the defend- 
ants operated their piggery, and distributed the garbaere, refuse 
and dead animals in question, the odors in and about the 
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plaintiff's dwelling house were exceedingly offensive and at 
times, although less disagreeable, they were always noticeable; 
that the stench caused by the fermentation, decomposition and 
putrification of the vegetable and animal matter was offensive 
and disagreeable to people who were obliged to inhale it. It 
caused to the plaintiff and members of his family nausea, 
vomiting, loss of sleep and loss of appetite, which, in addition 
to the presence of innumerable flies, rendered {be plaintiffs 
house undesirable and unfit for decent occupancy, and to that 
extent destroyed its market value; that from these abnormal 
conditions, the physical discomfort to the plaintiff and mem- 
bers of his family was so marked that they no longer enjoyed 
the premises as they did before the erection and maintenance 
of the piggery and the removal of the garbage near the plaint- 
iff's house as aforesaid. That the condition at the plamtiff^s 
house was so exceedingly uncomfortable that it caused a g^eat 
menace to their health and affected their health to such an 
extent that the plaintiff and members of his family, at differ- 
ent times, believed they were threatened with tuberculosis. 

Ninth: That the said plaintiff has a right of ingress and 
egress to his premises over a roadway forty feet in width run- 
ning through the defendant's lands in a northerly direction 
from the public road leading to Shoop's Church road ; that the 
said defendants, ever since they begah to operate under the 
contract in question, hauled and dtmiped all kinds of refuse 
and garbage over and on said road, with the result that the 
drainage of same was interfered with to such an extent as to 
render it almost impassable and unusable. That the defend- 
ants also hauled tin cans, limbs of trees, etc., in the gutters 
which were well-definied at the time they made the purchase 
of said farm in question, on either side of said road. This, too, 
had the additional effect of causing water to gather in the 
center and over the road, which, mixed with the garbage, made 
the condition all the more intolerable; and further, that the 
Heagys hauled piles of dead fish on either side within a few 
feet of said road which also were left unburied and exposed. 
The manner in which they used said road was so notorious and 
careless that people who had occasion to use same actually 
fell over dead dogs and found* it impossible, even in dnr 
weather, to pass over same without coming in contact with 
vermin and maggots that were moving across said road. 

The Fourth, Eighth, Tenth, Eleventh, Twelfth, Thirteenth, 
Fourteenth and Fifteenth requests of the plaintiff for findings 
of facts are refused. 
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DISCUSSION 

From a study of the evidence we are persuaded that, with 
proper care, an operation of this kind can be run without much 
offense to any one. The chief trouble seemed to us to be that 
the defendants are not disposed, with due respect to plaintiff's 
rights to keep the piggery in proper condition. Siwak et al vs 
Borough of Kankin, 72 P^. Sup. 218. 

We recognize the fact that there must be some way of dis- 
posing of the garbage of large cities; but, at the same time, 
this plaintiff has certain inalienable rights which must be re- 
spected. His home should not be subjected constantly to the 
offensive smells which emanante from this place, nor annoy- 
ed by the flies propagated thereon. Evans vs Reading Chem- 
ical Fertilizing Co. (Ltd.) 160 Pa. 209. 

The trial judge therefore finds the following 

CONCLUSIONS OF LAW 

1. The maintenance of the piggery and garbage disposal 
operation of the defendants as conducted by them is a nuisance. 

2. The maintenance of said piggery and garbage disposal 
farm as conducted by the defendants disturbs the plaintiff in 
the enjoyment of his home and residence for which he has 
no adequate redress at law. 

3. The plaintiff is entitled to equitable relief and an injunc- 
tion may issue to restrain the defendants from conducting 
the business as indicated upon the record in this case. 

4. We are not able to determine the amount of the plaint- 
iff's damage and will therefore frame an issue of fact in order 
that this matter may be tried before a jury and the amount 
of damage, if any, to which the plaintiff is entitled may be 
ascertained. 

5. The costs of this proceeding must be paid by the defend- 
ants. 

6. We aso find the following conclusions of law as request- 
ed by the plaintiff: 

First: The plaintiff is entitled to the free use and enjo3rment 
of his property without undue interference by the defendants. 
To the extent to which such use is denied or interfered with by 
the defendants, they create a nuisance against which the plaint- 
iff is entitled to equitable relief. 

Second : The plaintiff is entitled to an injunction perpetually 
restraining the defendants, their associates, agents, servants 
and employees from conducting, operating or maintaining a 
piggery on the premises above described in the ms^nner a5 
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above set forth, or in any other manner which would result in 
the commission of the g^eat nuisance hereinbefore complained 
of. 

Fourth : The plaintiff is entitled to an injunction perpetually 
restraining the defendants, their associates, agents, servants 
and employees from hauling, dumping, placing or spreading 
garbage or refuse in or on their farm in the manner above set 
forth, or in any other manner which would result in the 
nuisance above complained of. 

The third and fifth requests of the plaintiff for conclusions 
of law are refused. 



Charles N. Black, Plaintiff vs James F. Woodward, Secretary 
of Internal Affairs of the Commonwealth of Pennsylvania, 
and United States Shipping Board Emergency Fleet Cor- 
poration, a corporation of the District of Columbia, Defend- 
ants. 

£qiiit]r-^emiirrer — Statement of grounds of demurrer— amendment 

A demurrer to a bill in equity that does not state particulars and 
assign reasons or grounds in detail, as required by equity rule No. 
32, ynW be overruled. 

In overruling a denMurer that is not in accordance with the ecjuity 
rules, the court may permit an amended demurrer to be filed within 
a time prescribed. 

Demurrer to bill in eqity. C. P. Dauphin County, No. 681 
Equity Docket. 

Spencer G. Nauman, J. E. B. Cunningham and Roberts, 
Montgomery & McKeehan, for plaintiff. 

John McI. Smith and Thomas Raebum White, for United 
States Shipping Board, defendant 

Geo. E. Alter, Attorney General, Geo. Ross Hull, Deputy 
Attorney General, and Wm. I. Swoope, Deputy Attorney Gen- 
eral for James F. Woodward, Secretary of Internal Affairs, 
defendant. 

Wickersham, J., September 27, 1921. 

The Commonweath has filed a demurrer to the bill of the 
plaintiff in the following form, to wit : 

1. That upon the face of the bill as against this demurrant, 
the plaintiff is entitled to no relief. 

2. That the plaintiff, by his bill, has not shown that he is 
entitled to any relief as against this demurrant. 

3. That upon the face of the bill, this court has no juris- 
diction to grant the relief prayed for. 
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4. That upon the face of the bill, the plaintiff has an ade- 
quate remedy at law. 

5. That upon the face of the bill the plaintiff has not an 
undisputed legal title to the land described in the bill. 

This case was argued at length and it then appeared to u^ 
that there was merit in the contention of the Commonwealth 
relating to at least two of the alleged causes of demurrer. 
We think, however, that the causes of demurrer are not stated 
witfi the particularity required by rule No. 32 of the rules in 
equity as adopted by the Pennsylvania Supreme Court, and 
revised and amended to November 1, 1920, which provides as 
follows : 

u:^ * ♦ Demurrer shall be substantially in the form 
following: 'The defendant demurs to the whole bill,' *or to so 
much of the bill or discovery or relief,' stating the particulars 
and assigning the reason or grounds in detail.", and therefore 
must be over-ruled: Hancock vs Watson et al., 11th Penna. 
District Reports, page 698. 

We will permit the Commonwealth to file an amended de- 
murrer within ten days. 



Guy R. Klinger, Plaintiff vs Landen Kerstetter, Defendant. 

Deeds— 'Faflnre of wife to join in deed for husband's property- 
Equity— Injuncaon— Specific perf onnance. 

A covenant by the owner in fee of land described in a written 
agreement, to grant and convey, by good and sufficient deed or deeds, 
ail his estate, right, title^ interest, property, claim and demand what- 
soever in the land descnbed, is not fulfilled by the tender of a deed 
in which his wife does not join. 

Specific performance of an ap^reement to sell land will not be 
decreed against a vendor, who is a married man and whose wife 
refuses to join in the conveyance, unless the vendee is willing to pay 
the full purchase money and accept the deed of the vendor without 
his wife joining therein. 

Bill in equity for specific performance. C. P. Dauphin Coun- 
ty, No. 693, Equity Docket. 

Michael E. Stroup, for plaintiff. 

9 Charles C. Stroh, for defendant. 

Fox, J., August 31, 1921. 

This is a bill in equity filed by the plaintiff, Guy R. Klinger, 
against Landen Kerstetter, defendant, the prayer of which is : 

First: That the defendant be permanently enjoined from 
mortgaging or encumbering the premises described in the bill, 
and from selling or conveying any part thereof to any person 
other than the plaintiff. 
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Second : That the defendant be ordered and directed by good 
and sufficient deed to convey the premises and every part 
thereof to the plaintiff, his heirs and assigns, and that he be 
compelled to accept the balance of the consideration thereof to 
wit : The sum of $5,000.00 irom the plaintiff. 

DISCUSSION 

As it appears from the findings of fact as made by the 
Chancellor, the defendant who held a fee simple title to the land 
described in the bill by agreement in writing on July 16, 1920, 
for the consideration therein mentioned, covenanted to sell to 
Guy R. Klinger the premises in question, and to ^ant and 
convey the same to the said Guy R. Klinger, his heirs or as- 
signs at the proper cost and charges of the said party of the 
second part by good and sufficient deed or deeds. 

In the former part of the second section of the ag^ement 
the language is: "To sell unto the said party of the second 
part, a certain lot" etc. ; and in the latter part of the section it 
is : "To grant and convey to said party of the second part by 
good and sufficient deed or deeds, all the estate, right, title, 
interest, property claim and demand whatsoever which are of 
the said party of the first part in and to said lot or piece of 
ground,*' etc. 

The first two pa3rments, aggregating $1000.00 of the consid- 
eration, were made acconiing to the term of the ag^ement. 
When final payment was to be made, and the deed was to be 
delivered, the parties met, the one tendering the deed, the other 
ready and willing to pay the balance of the consideration. The 
latter upon examination of the deed, found that it was not 
executed by the wife of the grantor, declined to take it, con- 
tending that he was not receiving a free and unincumbered 
title to the whole of the land, to which he was entitled under 
the agreeemnt. The evidence does not disclose why the wife 
has not joined in the deed, or whether she was requested by 
the defendant to do so, but that is immaterial, the plaintiff is 
not asking for a decree against the wife, but against the hus- 
band only. 

By tendering the deed executed by him alone, and havinc^ 
performed the other matters required to be done by the terms 
of the agreement, the defendant contends he was performing, 
fully, his contract ; that by this deed he was granting and con- 
veying all of his right, title, interest, property, claim and de- 
mand whatsoever in and to said described lot or piece of land, 
which was all he was bound to do, and having thus made a 
tender of the deed, executed as aforesaid, and having performed 
all the other obligations as required by the contract, he was 
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discharged from anything further, and at the trial offered to 
return Sie sum of one thousand dollars he had received from 
the plaintiff, less what expenses he had been put to, which the 
plaintiff refused. 

Alt the trial the plaintiff offered to pay the balance of the 
purchase monejr and accept the deed from the defendant with- 
out the execution of it by the wife of the latter, which offer 
the defendant then and there refused to accept. 

The questions here to be determined are : 

1st. Was the defendant, being a married man, complying 
with the terms of his agreement in tendering the deed executed 
by him alone? 

2nd. Should the defendant now be compelled to deliver the 
deed executed by him alone, the plaintiff now being willing and 
ready to pay the balance of the purchase money, and accept 
the deed thus executed? 

The defendant had agreed to sell the land and to ''grant and 
convey" the same by good and sufficient deed or deeds. 

Maupin on "Marketable Title to Real Estate" on page 5 
says : "The general rule is, that a contract for the sale of lands 
which is silent as to the title or interest to be conveyed, im- 
plies an agreement to convey not only an unincumbered and 
indefeasible estate, but such an estate, in fee simple, that is, 
the largest estate that can be had in the premises;" on page 
32 the law implies : "That purchaser shall receive a good title 
to the land, free from all defects, charges and encumbrances; 
on page 34 the Court says : "Give a good and sufficient deed 
mean: "A clear and unincumbered title," and on page 294: 
"The weight of authority is that the covenant is broken by a 
claim of dower for the granted premises, whether the right be 
inchoate and contingent or consummated by the death of the 
husband." 

Inchoate Dower is an encumbrance on the husband's es- 
tate, 19 Corpus Juris, 494. 

"It has generally been held that the covenant against en- 
cumbrances is broken by the existence of an inchoate right of 
dower in the land conveyed."' 15 Corpus Juris, 1271, "And a 
covenant against encumbrances is generally regarded as a cove- 
nant in praesenti, broken, if at all, as soon as made," 15 Corpus 
Juris, page 1247. 

In the case of Bitner vs Brough, 11 Pa. 127, which has fre- 
quently been cited with approval, the Supreme Court said: 

"It is scarcely an open question that, upon the refusal or in- 
ability of a vendor to execute a deed clear of all encumbrances, 
including the wife's dower, the vendee has a right of action to 
recover at least nominal, or, as the case may be, compensatory 
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damages. Nor will it alter the case, that the contingent right 
of dower was known to the vendee when he bargained for the 
land, and that, as here, he covenanted to pay her for signing 
the deed. This cannot, as has been contended, have the effect 
of making him take the risk on himself. Nor does it excuse 
the vendor, so far as the right of action is involved, that he 
was willing, and offered to comply with his covenant, and to 
make title as far as he was able, without his wife's consent. 
The defendant covenants to make the title, free from all en- 
cumbrances, and this covenant is immediately broken, on the 
refusal of the wife, from whatever cause, to become a party to 
the conveyance." 

The de^ndant agreed to sell the whole of the premises and 
not a two-thirds interest, and covenanted to grant and convey 
the same by good and sufficient deed or deeds, and the wife 
of the defendant not joining in the deed, under the law as it 
now is, has a contingent interest in the land to the extent of 
one-third, which will be consummated if she survives her hus- 
band, or will be extinguished if he survives her, and the law 
as it pertained to her inchoate right of dower, as above noted, 
pertains now in the same way to her contingent interest, and, 
therefore, the above cited authorities are applicable here. 

The plaintiff at the trial signified' his readiness and willing- 
ness to accept the deed executed by the defendant alone. * 

In the case of Burk's Appeal, 75 Pa. 141, in a case much 
like the one before me, where there was a promise by the 
defendant, in writing, but not joined in by his wife, to convey, 
clear of encumbrances, a certain tract of real estate, a bill in 
equity was filed to enforce the performance by the defendant 
therein, and the Supreme Court said : 

"It must now be considered the settled law of this Com- 
monwealth that specific performance of an agreement to sell 
land, will not be decreed against a vendor who is a married 
man, and whose wife refuses to join in the conveyance so as 
to bar her dower, unless the vendee is willing to pay the full 
purchase money, and accept the deed of the vendor without his 
wife joining therein : Riesz' Appeal 23 P. F. Smith 485. In 
giving the opinion of the court in that case, it was well said 
bjr Mr. Justice Sharswood, The same sound policy which for- 
bids a decree for the execution of a deed by the husband, to 
be enforced by his imprisonment, if he cannot obey, prevents 
any decree looking to compensation, abatement or indemnity.' 

The decree of the court below must therefore be reversed. 

Inasmuch, however, as upon the argument the counsel for 
the appellee expressed a desire to accept a deed from the appel- 
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lant alone, rather than have no decree in his favor, we will 
send the case back in order that such a decree may be made." 

In the case of StraflFord vs Lukens, 52 Superior Court, page 
355, the court said : 

''It is argued by appellant's learned counsel that the de- 
fendant s wife will not join with him in conveying the land in 
question, and, therefore, he tannot be compelled to comply 
with his contract. A sufficient answer to this contention is 
that the bill is only against the defendant, and the plaintiff did 
not ask for and did not secure a decree against the wife. All 
that is required is for the defendant to convey the land without 
his wife joining in the deed. We here remark that at the 
trial the plaintiff distinctly testified that he was entirely 
trilling to accept a deed from the defendant without his wife 
joining therein. We hold that he is entitled to such a con- 
veyance from the defendant: Reisz's App. 73 Pa. 485; Burk's 
App., 75 Pa. 151 ; Hughes vs Antill, 23 Pa. Superior Ct. 290." 

The Act of April 1st, 1909, in section 3, provides: 

"That the words 'grant and convey' or either one of said 
words, in any deed hereafter executed, shall be adjudged an 
express covenant to the grantee, his heirs and assigns ; to wit : 
That the cantor was seized of an indefeasible estate in fee 
simple in the property conveyed, freed from incumbrances done 
or suffered from the grantor, as also for quiet enjoyment 
against the grantor, his heirs and assigns, unless limited by 
express words contained in such deed." 

Neither the agreement nor the deed tendered is limited by 
express words contained therein. 

The above cited cases are regarded as controlling in the 
case now under consideration. 

Wherefore I am of the opinion that the plaintiff is entitled 
to the relief prayed for, but that the deed from the defendant 
need not be executed by the wife of the defendant.. 



In the matter of the vacating of a portion of a public road in 
South Hanover Township, Dauphin County, Penna., leading 
from the Union Deposit Road at land of Josiah Kreiser to 
a point two hundred feet south of a small run on the road 
leading from the Union Deposit road to Sand Beach and 
lay out a new road in lieu thereof. 

Public road»— Laying out or vacation— Viewers— Appointment- 
Petition. 

A petition for the appointment of viewers to vacate a portion of 
a public road which does not fix definitely the point of <beRinning 
and point of ending of the portion of the road to be vacated, by giv- 



a28 DAUPHIN COUNTY REPORTS Vol 24 

In re vacttioii of road in Sonth Hanover Township 

inp^ the exact distance from an intersecting public road» street or 
railroad already opened, as required by die Act of April 23, 1909, P. L. 
142, is defective. 

A petition for the appointment of viewers to vacate a portion of 
a public road, not supported by an affidavit as re<}uired hy the Act 
of April 9, 1915^ P. L. 72, does not give the court jurisdiction to ap- 
point viewers and a proceeding based on such petition will be quashed. 

Exceptions to report of viewers. Quarter Sessions Dauphin 
County, No. 4 Road Minutes 1921. 

Frank J. Sdiaffner, for petition. 

Elmer E. Erb, for exceptions. 

Fox, J., September 26, 1921. 

A number of exceptions have t>een filed to the report of 
the jury of view. 

The Act of April 23, 1909, P. L. 142, section 1, provides : 

"That hereafter all petitions for the laying out or for the 
vacation of a public road, in any county of the Commonwealth, 
shall fix definitely the pcHnt of beginning and the point of end- 
ing, mentioned in said petition, by givmg the exact distance 
from an intersecting public road, street or railroad already 
opened." 

The petition for the appointment of viewers did not fix defi- 
nitely the point of beginning and the point of ending of the 
portion of the road to be vacated, by giving at the terminal of 
the portion to be vacated the exact distance from an intersect- 
ing public road, street, or railroad already opened. It is there- 
fore defective. 

The petition was filed on April 11, 1921. The Act of April 
9, 1915, provides: 

'That a Judge of any cotirt of record shall not in any matter 
proceeding before him receive or consider any petition or 
paper in the nature of a petition alleging any matter of fact 
unless the petition or paper is duly verified as to said alle- 
gations." 

The petition contains allegations of fact, but the allegations 
are not supported by an affidavit. 

The Court therefore was without jurisdiction to appoint 
viewers as prayed for in the petition: See Beaver Township 
Road, 29, D. R. page 675. 

It is unnecessary to consider and discuss the remaining 
exceptions. 

The proceeding must be quashed. 

And now, Sept. 26th, 1921, the exceptions three and ten are 
sustained and the proceedings are quashed, and it is further 
ordered that the costs of the view shall be paid by the county. 
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Agency— Payments— Byidence. 

If money <be due on a written security, it is the dutv of the debtor 
if he pay the agent, to see that the person to whom he pays it is in 
possession of the security, for though the money may have been ad- 
vanced through the medium of the agent, srct if the securities do not 
remain in his possession, a payment to him will not discharge the 
debtor. 

On the trial of an issue framed to determine the responsiblity for 
loss arising from payments made by the owner of real estate to one 
claiming to be the agent of a mortgagee thereof, and who converted 
the payments to his own use, evidence of other transactions between 
the agent and the mortgagee are inadmissible, the mortgage and 
bond not being in the possession of the agent. 

The declarations of an agent are not admissible as proof of his 
agency. 

Motion for new trial. C. P. Dauphin County, No. 593, Sep- 
tember Term, 1918. 

Geo. L. Reed and Wm. H. Earnest, for plaintiff. 

Edward F. Doehne and Oscar G. Wickersham, for defend- 
ant. 

Wickersham, J., September 6, 1921. 

We are not satisfied that the first three reasons alleged for 
a new trial, to wit: that the verdict is against the Taw, is 
against the weight of the evidence and is against the charge 
of the Court have any merit, and they are therefore over- 
ruled. 

We will consider the fourth, fifth, sixth, seventh, eighth 
and ninth reasons for a new trial together, as they all relate 
either to the admission of evidence or its rejection by the Court. 

It appears from the evidence that the use plaintiff, Catherine 
Specht, purchased from Morris M. Strohm, a mortgage for 
$2200.00, which was a lien upon property No. 1855 Park Street, 
in the City of Harrisburg, owned by Elizabeth L. Nissley and 
Ross W. Nissley, and' which mortgage was duly recorded. 
This transaction was conducted on the part of the plaintiff by 
Harry M. Bretz, Esq., then a member of the Bar of Dauphin 
County. After he purchased the mortgage and bond Bretz 
mailed them, together with the assignment thereof and a state- 
ment of his disposition of certain financial affairs of Catherine 
Specht, in a letter offered in evidence (PlaintifFs Exhibit 4) 
dated December 4, 1912. Catherine Specht continued to hold 
the said mortgage, bond and assignment thereof, and Bretz 
collected the interest thereon and mailed it to her regularly up 
to May, 1918. Later in the year, Mrs. Specht sent the bond 
to George L. Reed, Esq., for collection, who filed said bond to 
the number and term above stated, and issued an execution 



330 DAUPHIN COUNTY REPORTS Vol. 24 

Catherine Specht vs Percy F. Burchfield 

thereon. The defendant filed his petition, praying that judg- 
ment entered on said bond be opened and that he be allowed 
to make defense thereto, to- wit : That said mortgage and bond 
had been paid in full to Harry M. Bretz, the Attorney, upon 
which motion a rule was granted to show cause why the judg- 
ment should not be opened, which rule was afterwards made 
absolute by the Court and an issue was framed by the Court 
whereby two questions were submitted to the Jury for its 
consideration, to-wit : 

First : Did Harry M. Bretz receive payment of the bond and 
mortgage given by Elizabeth L. Nissley and Ross W. Nissley 
her husband to Morris M. Strohm, and assigned by him to 
Catherine Specht? 

Second : Was payment on said bond and mortgage to Harry 
M. Bretz payment to Catherine Specht? 

It appeared from the evidence that Bretz collected $500 
from the Nissleys June 24, 1913; at a later period there was 
paid to him on account of this mortgage, the further sum of 
$100, and in 1916, the defendant paid the balance of the mort- 
gage, amounting to $1600 to Bretz. It further appeared that 
when Mr. Burchfield purchased the property from the Niss- 
leys, he employed Bretz to transact the business and to pro- 
cure for him a loan of $2000, with which, among other things, 
Burchfield paid the $1600 mortgage of Mrs. Specht to Bretz. 
Bretz did not forward the three sums of $500, $100 and $1600 
to Mrs. Specht, but retained the same, used it for his own pur- 
poses, but paid the interest regularly on $2200.00 to Mrs. 
Specht. In paying the balance of $1600 due on the above mort- 
gage to Attorney Bretz, the defendant did not make any in- 
quiry as to whether or not this mortgage had been satisfied. 
The mortgage and bond were never in Bretz's possession after 
he mailed them to Mrs. Specht in 1912. The defendant testi- 
fied he assumed the Sepcht mortgage would be satisfied, and 
that he relied upon Mr. Bretz to satisfy it. 

It being thus admitted by Mr. Bretz, who offered himself as 
a witness for the defense, that the principal sum of this mort- 
gage had been paid him ; that he had retained the principal and 
converted it to his own use ; and it appearing that he had not 
notified the plaintiff, Mrs. Specht, that he had the money, but 
continued from year to year, to pay her the interest on the 
entire principal debt of $2200 until May, 1918, the defendant 
proceeded to prove that Bretz had authority to collect the 
principal debt of this mortgage and that payment to him was 
payment to Mrs. Specht. This was the storm center at the 
trial of this case. It being admitted that Bretz did not have 
the possession of the mortgage and bond at the time he made 
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these collections, we permitted him to testify orally that he 
had authority from Mrs. Specht to collect this particular mort- 
gage. (See official notes of testimony beginning at page 20). 
The defendant also attempted to prove presumptive authority 
in Bretz to collect his mortgage. He offered in evidence the 
correspondence that passed between Bretz and Mrs. Specht, 
the plaintiff, relating to other transactions between them, from 
which it appeared that Bretz had previously received pay- 
ments on account and full payments of a large number of 
other mortgages held by her in this vicinity, whereby the 
defendant understood that Mrs. Specht had ratified the collec- 
tions of a large number of other mortgages held by her in this 
neighborhood and which convinced him that Mr. Bretz had 
ample authority to receive payment on account or in full on 
this particular mortgage (See official notes of testimony, page 
17). This offer was objected to and the objection was sus- 
tained. 

After we permitted Bretz to testify that he had oral authority 
from Mrs. Specht to collect the mortgage in question, the de- 
fendant further offered to prove that there was a course of 
conduct, known to him, the defendant, between Bretz and 
Mrs. Specht, in which Mrs. Specht had previously ratified 
collections made by Bretz on account of a large number of 
mortgages. This offer was objected to and the objection 
was sustained. The defendant next offered in evidence a large 
number of letters written by Mrs. Specht to Mr. Bretz, which 
letters were shown to Mr. Burchfield before payment was made 
by him of the balance due on the mortgage to iMr. Bretz, for 
the purpose of showing that Mrs. Specht, the plaintiff, had 
previously ratified numerous collections on account of the 
whole or the principal sum of numerous other mortgages, 
numbering about fifty, held by her in Cumberland and Dau- 
phin Counties, to be followed by proof that these letters were 
exhibited to Mr. Burchfield by Mr. Bretz before he made pay- 
ment of the balance due on this mortgage, to Mr. Bretz, which 
letters were read by him. None of these letters referred to the 
mortgage in question. Objection was made to the admissibility 
on this testimony, which objection was sustained (See official 
notes of testimony beginning at page 20). 

We further refused to permit Bretz to testify as to what 
his relations were with Mrs. Specht about making investments 
for her and about retaining this or any other moneys received, 
until he was able to get other satisfactory investments. The 
defendant further offered to prove that Mrs. Specht gave Bretz 
some fifty or more Powers of Attorneys to satisfy the same 
number of mortgages in Cumberland and Dauphin Counties, 
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mortgages held by her, to be followed by proof that in all of 
these cases or a large majority of them, payments had been 
made from time to time to Mr. Bretz, which payments were 
transmitted to Mrs. Specht, to be followed by proof that Mrs. 
Specht ratified the collections so made on account of these 
other mortgages for which Powers of Attorney had been given, 
and that Burchfield, the defendant, knew of these Powers of 
Attorney, and knew that payments had thus been made on 
account of the mortgages for which the Powers of Attorney 
had been given, before he made the payments of the balance 
due on this mortgage; this for the purpose of showing that 
Mrs. Specht, previously ratified his method of collecting pay- 
ments on account of the whole of these mortgages and from 
which Mr. Burchfield had the right to believe that Mr. Bretz 
had authority in this particular case. This testimony was 
also offered for the purpose of corroborating the testimony of 
Bretz, showing express authority in this case even though 
these transactions were not connected in any manner with this 
particular transaction. The admission of this testimony was 
objected to and the objection was sustained. 

Mrs. Specht expressly denied that she gave Bretz authority 
to collect this mortgage. She also denied that she knew he 
had collected any money on account of the principal of this 
mortgage and that she had no recollection of ever receiving a 
letter from Bretz notifying her he had collected the principal 
debt thereof. We also affirmed all of the defendant's requests 
for special instructions. 

Complaint is now made that the Court should have admitted 
the testimony offered as above recited; that we should have 
permitted the defendant to show by Bretz that Mrs. Specht 
permitted him to collect other mortgages, by which, it was 
contended the defendant could imply an authority to collect 
this particular mortgage; it appeared from the offers made, 
however, that in the other cases when Bretz collected the 
money, he transmitted it to Mrs. Specht, whereupon she 
sent him a power of Attorney authorizing him to satisfy the 
mortgage which he had collected, and also that she sent him 
receipts for the sums which he collected, showing that in each 
particular case the collection of the money, the execution of 
the Power of Attorney to satisfy the mortgage, and the satis- 
faction thereof constituted a completed transaction. 

"The completion of one transaction would not invest the 
Attorney with power to act in another outside of the express 
authority given him or that implied in his engagements as an 
Attorney in professional business." Mynick vs Bickingfs, 30 
Pa. Sup. Ct. Rpts. 406. 
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In the case of Bar, Bretz testified that he had prepared a 
Power of Attorney to satisfy this particular mortgage but he 
never forwarded it to Mrs. Specht. We are unatole to com- 
prehend how the testimony offered of other completed trans- 
actions between Mrs. Specht and Harry M. Bretz could have 
in any way enlightened the Jury as to the real question at 
issue in the case we were trying, that is to say, whether Bretz 
had authority to collect the mortgage in question, either by 
having in his possession the securities or by having express 
authority from Mrs. Specht to make the collection. Bretz 
testified that he had such authority. Mrs. Specht denied it 
and she held the securities. All of these facts we submitted 
to the Jury with instructions if they believed Bretz's testi- 
mony then pa)rment of the mortgage to him was a payment 
to Mrs. Specht and they must so find. We were of the im- 
pression at the trial, and still think that the important factor 
in this case was that Bretz did not have possession of the 
mortgage and bond. We did not consider this question to be 
controUine, but we thought it was very important and so in- 
structed the Jury. 

"The position of an investor would be most precarious if 
the fact that he employs an Attorney from time to time when 
making loans and authorizes him to make collections of inter- 
est, and in special cases of the principal due on securities, is 
sufficient to warrant a finding of authority generally to collect 
the principal of all his client s mortgages and that, too, when 
the latter keeps possession of his obligations." Mynick vs 
Bickings, supra. 

"If money be due on a written security, it is the duty of the 
debtor if he pay to an agent, to see that the person to whom 
he pays it is in possession of the security, for though the 
money may have been advanced through the medium of the 
agent, yet if the securities do not remain in his possession, a 
payment to him will not discharge the debtor" (Hcnn vs 
Conisby, 1st Ch. Gas. 93 note). "And even the agent, being 
usually employed in the receipt of money, does not, in this in- 
stance, constitute such authority as will save the debtor. It 
has been so held in respect to money paid upon a bond to 
one who usually received money for the obligee, but who had 
not the custody of the bond in question (Herard vs Baker, 1 
Ch. Cas. 94). "And even where the obligor had for several 
years paid the interest and part of the principal to an agent of 
the lender, through whom the money had been borrowed, 
who had not the possession of the bond but had regularly 
paid the money over to the obligee, except the last payment, 
the obligor was obliged to pay the last sum over again, for 
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it was held, notwithstanding the hardship of the case, that the 
circumstance of the agent's having before received the interest 
and part of the principal, did not imply that he had any au- 
thority to receive it, but as long as he paid it over all was 
well, and any other might have carried it to the creditor as 
well as he (Wostenholme vs Davies, 2 Frem. Ch. Rp. 289). 
In this case the Master of Rolls said, that it was the constant 
rule of the Court that if the party to whom the security was 
made trusted the security in the hands of the scrivener, pay- 
ment to the scrivener was good payment, but if he took the 
security into his own keeping, payment to the scrivener would 
not be good payment unless it could be proved that the scriv- 
ener had authority from the party to receive it, and that such 
authority could not be implied from the fact that the scrivener 
had previously received principal which he had paid over to 
the obligor," (See also, Story on Agency, Sect. 98, 104; Curtis 
vs Drought, 1 Molly, 487) Smith vs Kidd, 68 N. Y. 140, cited 
with approval in Mynick vs Bickings, supra. Haynes vs 
Pohlman, 25 N. J. Eq. 179; Cowden vs Bechlar, 6 Pa. C. C. 
Rps. 8; Bryant vs Hamlin's Exrs., 3 Pa. Dist. 385. 

We have the report of the trial of Mynick vs Bickings, 
supra, as found in the paper books, and consider the facts so 
similar to the case at bar that we regard them as controlling. 
We think, therefore, no error was committed in refusing to 
admit testimony to show by other completed transactions an 
implied authority to collect the mortgage in this particular 
transaction, and the said reasons for a new trial are over-ruled. 

Referring specifically to plaintiff's fourth reason for a new 
trial alleging that the Court erred in this case, in refusing to 
admit the declarations made by Bretz to Burchfield, the defend- 
ant, after proof on the part of Bretz, that he had specific au- 
thority to collect this mortgage, we answer, that nothing is 
better settled than that, — "The declarations of an agent are 
not admissible as proof of his agency; so the conversation of 
a conveyancer with a person applying to him in reference to 
obtaining a loan, when offered for the purpose of showing that 
in the transaction the conveyancor was acting on behalf of 
the lender and not for the borrower falls within this principle." 
Certainly Bretz could not be permitted to testify to conver- 
sations he held with Burchfield, the defendant, respecting his 
authority to collect this mortgage, in the absence of Mrs. 
Specht, the plaintiff. Pepper vs Cairns, 133 Pa. 114. 

Our answer to the second point presented by the plaintiff 
appears to be supported bv Peooer vs Cairns, supra ; Shattuck 
vs Cement Comoany, 205 Pa. 197; Reformed Church vs Living- 
ston, 210 Pa. 536, the objection thereto is without merit and 
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is over-ruled. Nor is there any merit in the eleventh reason 
assigned for a new trial, as a careful reading of the charge of 
the Court will show. It is also over-ruled. Com. vs Wilson, 
76 Pa. Sup. Ct. Rpt. 147 and cases cited by President Judge 
Orlady, beginning at page 150. 

The Court did not instruct the Jury that it was theirduty to 
agfree upon a verdict in this case. What we did say to the 
Jury was: "Gentlemen, you ought to agree if possible. It is 
unfair to put the litigants in this case to the expense of another 
trial if that can be avoided. Is there anything the Court can 
do to assist you? Do you desire any further instructions? 
Upon this inquiry being made one of the Jurors submitted in 
writing an interrogatory to the Court, which we answered as 
follows: "He may have been the agent authorized to collect 
interest on the mortgage, but that, without any other authority, 
does not give him any authority to collect that mortgage. Un- 
less he had authority to collect that mortgage from Mrs. Specht 
he had no right to collect it, and if paid to him it was not paid 
to Mrs. Specht." This instruction is sustained in Mynick vs 
Bickings, supra ; Smith vs Kidd, supra, and other cases therein 
cited. 

Numerous cases were cited by counsel for the defense in 
their very able brief relating to the authority of an agent when 
engaged in the discharge of his duty in the prosecution of his 
business, but we think they are not applicable to the facts in 
this case. Mynick vs Bickings, supra. 

We are convinced that the reasons alleged for a new trial in 
this case are without merit and the motion for a new trial is 
therefore over-ruled. 



Samuel S. Houlton vs Bureau of Medical Education and 

Licensure 

Practice of medicine and surtrery-— Admission of persons from other 

states — -Reciprocity. 

Under the Act of July 25, 1913, P. L. 1220, there are two classes 
of persons who may be admitted to practice medicine and surgery 
in Pennsylvania, through reciprocity; those who have been examined 
and licensed by the medical boards of other states whose standards 
of requirements are equal to those provided for this state by the Act 
of June 3, 1911, P. L. 639, and which accord reciprocity to the holders 
of certificates from the Bureau of Medical Education and Licensure in 
this state; those who hold a medical degree from colleges in good 
standing with the Bureau of Medical Education and Licensure of this 
state. 

The reciprocity agreements entered into between the Bureau of 
Medical Education and Licensure of Pennsylvania and the states of 
Maryland and Minnesota, which limit reciprocity to holders of 
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diplomas from medical colleges recognized as in good standing by the 
state in which the right to practice medicine and surgeiyis sought, 
are in contravention of the Act of July 25, 1913, P. L. 1220, and are 
void as to Pennsylvania. In the absence of proof to the contrary 
these agreements must be assumed to be valid in Maryland and Minne- 
sota. There is therefore no reciprocity between Pennsylvania and 
the states named as to the admission of persons to practice medicine 
and surgery. 

Mandamus. C. P. Dauphin County, No. 58 0>minonwealth 
Docket, 1921. 

iMaurice R. Metzgcr, for plaintiff, 

Geo. E. Alter, Attorney General, for defendant. 

Hargest, P. J., June 4, 1921. 

This is an application for a mandamus to compel the defend- 
ant to issue a "licensing certificate" to the plamtiff to enable 
him to practice medicine and surgery in this State. The case 
is presented upon the petition, the return to the writ of alter- 
native mandamus, and a demurrer to said return. 

The pleadings show that the plaintiff was granted a diploma 
as a doctor of medicine by the Southern Homeopathic Medical 
College in 1895, and by the Baltimore Medical College and 
the College of Physicians and Surgeons located at Baltimore, 
in the State of Maryland, in 1897, and that he was examined 
by the Board of Medical Examiners of the State of Maryland 
and licensed to practice medicine and surgery in that State 
on the 22nd of April, 1895. He was subsequently licensed by 
the State Board of Medical Examiners of the State of Minne- 
sota under the reciprocity existing between that State and 
Maryland, on the 29th of August, 1919. He claims that he 
is entitled, under the laws of Pennsylvania and the reciprocity 
which exists between the Commonwealth of Pennsylvania and 
the States of Maryland and Minnesota, to receive a license to 
practice his profession in this Commonwealth. 

The Act of June 3, 1911, P. L. 639, creating the Board of 
Medical Education and Licensure, in its 5th Section, as amend- 
ed by the Act of July 25, 1913, P. L. 1220, provides, in part, 
as follows (P. L. 1227) : 

"Applicants for a licensing certificate, who have been exam- 
ined and licensed by the State Boards of Medical Examiners or 
State Boards of Health of other States, which through reci- 
procity, similarly accredit the holders of licensing certificates 
from the Bureau of Medical Education and Licensure of this 
Commonwealth to the full privileges of practice within their re- 
spective boundaries (or applicants with a medical degree from 
colleges in good standing with the Bureau of Medical Educa- 
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tion and Lfcensure) shall, on the payment of a fee of fifty dol- 
lars to the said Bureau, and on filing in the office of the Bureau 
a true and attested copy of said license, certified by the Presi- 
dent or Secretary of such State Boards of Medical Examiners 
or Boards of Health issuing the same (or Medical degree of ap- 
proved colleges), and showing also that the standard of re- 
quirements adopted by said State Board of Medical Exam- 
iners or State Boards of Health is equal to that provided for 
by the provisions of this Act, shall, without further examina- 
tion, receive a licensing certificate conferring on the holder 
thereof all the rights and privileges accorded by this Act." 

The part of this statute appearing in brackets above was 
inserted by the amendment of 1913. 

Section 3 of the said Act of June 3, 1911, empowers the 
Board of Medical Education and Licensure to make rules and 
regulations for the transaction of its business, for the registra- 
tion of all physicians of this Commonwealth, and for conduct- 
ing examinations of applicants. Pursuant to this power cer- 
tain rules and regulations were adopted with reference to the 
licensing of applicants by reciprocity. Among these rules is 
the following: '^Reciprocity shall apply only to the holders of 
diplomas from medical colleges recognized as in good standing 
by the licensing authorities of the State in which the candi- 
date seeks the right to practice medicine and surgery. Each 
State shall, from time to time, publish a list of the colleges 
recogaiized by its authorities as in good standing for the pur- 
pose of reciprocity." 

The return to the writ of alternative mandamus shows that 
the reciprocity agreements of the State of Maryland and the 
State of Minnesota contain the same provision, and the facts 
in the return are admitted by the demurrer to be true. 

The defendant contends that inasmuch as the petitioner is 
not the holder of a diploma from a medical college recognized 
in good standing by the Bureau of Medical Education and 
Licensure of this State, nor the holder of a diploma from a 
medical college on the list published by that Bureau, that he 
is not entitled to obtain a "licensing certificate" by reciprocity, 
and without examination. . The plaintiflf, on the other hand, 
contends that the reciprocity agreement is illegal in that it 
narrows the requirements specifically prescribed by law. 

Under the Act of 1911 reciprocity extended only to those 
who had been examined and licensed by State Boards of 
States which had the same standard of requirements as this 
State. The Act of 1913 enlarged such reciprocity so as to 
admit, without further examination, not only those who held 
certificates from State Boards, but also "applicant? with a 
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medical degree from colleges in good standing with the Bu- 
reau of Medical Education and Licensure." 

A plain reading of the Act of 1913 indicates that reciprocity- 
was intended to be extended to an additional class of appli- 
cants other than those included in the Act of 1911. Under 
the law as it now stands, there are two classes of persons 
admitted through reciprocity : (a) those who have been exam- 
ined and licensed by the boards of other States whose stand- 
ards or requirements are equal to that provided by the Act 
of 1911, and which similarly accorded it the holders of licens- 
ing certificates from the Bureau of Medical ESducation and 
Licensure of this Commonwealth; and (b) applicants with 
a medical degree from colleges in good standing with the 
Bureau of Medical Education and Licensure. 

There can be no doubt that when the Bureau of Medical 
Education and Licensure entered into reciprocity agreements 
with the States of Maryland and Minnesota, which provided 
that reciprocity "shall apply only to the holders of diplomas 
from medical colleges recognized as in good standing by the 
licensing authorities of the State in which the candidate seeks 
the right to practice medicine and surgery", that the Bureau 
made one class instead of two, and required a medical degree 
from a college in good standing as a prerequisite to all appli- 
cants who apply for a licensing certificate through reciprocity, 
to practice medicine and surgery in this State. The Bureau 
has, therefore, imposed a condition upon those who have been 
examined and licensed by the State Boards of Medical Exam- 
iners or State Boards of Health of other States which similarly 
accredit holders of licensing certificates from this State and 
whose standards of requirements are equal to those of this 
State, which the Act of Assembly does not authorize. It 
follows that the Bureau, by its regulation, has attempted to 
narrow the law. It goes without saying that the Bureau 
cannot impose such a regulation. State ex rel Johnston vs 
Lutz (Mo.) 38 S. W. 323; Wise vs Veterinary Board (Mich) 
101 N. W. 562. 

If there were nothing further in the case it would follow 
that the petitioner is entitled to the writ of mandamus. But 
the pleadings show that the reciprocity agreement which we 
now hold to be invalid as limiting the law in this State, is 
also the agreement between this State and the States of Mary- 
land and Minnesota. There is nothing before us to show that 
in so far as the states of Maryland and Minnesota are con- 
cerned, this agreement is not entirely valid. So that the 
case presents a situation in which Pennsylvania, under the 
Acts of 1911 and 1913, will admit to the practice of medicine 
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and surgery in this State those who have been examined and 
licensed by the State Board of another State whose standards 
are equal to those of this State, if such other State "similarly 
accredits the holders of licensing certificates from the Bureau 
of Medical Education and Licensure of this Commonwealth." 
But the States of Maryland and Minnesota do not similarly 
accredit the holders of licensing certificates from the Bureau of 
Medical Education and Licensure of this Commonwealth. By 
their reciprocity agfreement they have said, in effect, that even 
though an applicant from the State of Pennsylvania holds a 
licensing certificate from the Bureau of this State, neverthe- 
less in Maryland and Minnesota "reciprocity shall apply only 
to the holders of diplomas from medical colleges recognized in 
good standing by the licensing authorities" of this State. It 
follows, ex necessitate, that the States of Maryland and Minne- 
sota do not "similarly accredit the holders of licensing certifi- 
cates of Pennsylvania." 

In the case of United States ex rel Thomson vs Custis, 35 
App. Cas. (D.C.) 247, which involves somewhat the same ques- 
tion as presented here, the Court said, pp. 251, 252 : 

"It is conceded that the material provisions of the Maryland 
statute are the same as those of the District of Columbia * * *. 
We think equivalent conditions exist under this statute by 
virtue of the provisions of the law, and not the rules of the 
Board. * ♦ ♦ The action of this statute was to open 
the doors to reputable practitioners, and, to this end, give full 
faith and credit to the acts of the Board of a neighboring State 
having equivalent conditions, until it is clearly shown that the 
applicant does not come up to the requirements of the statute." 

The Maryland agreement, which we must assume is author- 
ized by the statute, does not give full faith and credit to the 
act of the Bureau of this State, in examining and issuing a 
license based upon the first class provided for in the Acts of 
1911 and 1^13, but limits the operation of its reciprocity to 
those applicants who, even though they may have been ex- 
amined and licensed by the Bureau of this State, also hold a 
diploma from a medical college recognized in good standing 
by our Bureau. There is, therefore, no reciprocity between 
these States, and since there is no reciprocity the petitioner 
is not entitled to be licensed upon that ground. 

The petition is, therefore, dismissed, at the costs of the 
petitioner. 
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Slander— Hiisl>aiid and wile. 

The uttering of slanderous words concerning a wife, in the pres- 
ence of herself and husband only, is a publication of the slander. 

Motion for new trial. C. P. Dauphin 0>unty, No. 414 Sep- 
tember Term, 1917. 

Fox & Geyer, for plaintiff. 

John C. Nissley and Oscar G. Wickersham, for defendant 

Barnett, P. J., 41st Judicial District, specially presiding^ 
July 27, 1921. 

The plaintiff in her declaration complains that the defend- 
ant, speaking of her to her husband, John S. Herr, said ''He 
would not contend with such a woman very much, she is 
nothing but a dirty whore." The plaintiff and her husband 
testified at the trial that the defendant had spoken substan- 
tially these words in a cornfield on Herr's farm, when only 
the three persons mentioned were present. John S. Herr 
testified that the latter, in the office of his attorney, Maurice R. 
Metzger, Esq., the defendant had again said of the plaintiff: 
"She lays around the hotels drinking and whores * * *. 
It is positively true, I can prove it." And Mr. Metzger cor- 
roborates the witness with respect to the last quoted words, 
testifying: "My recollection is that the statement was made 
by Mr. Foltz that she was a bad woman and is bad for chastity 
and that she was drunk on some occasion. I do not recall his 
exact words." The utterance of the defendant in Mr. Metz- 
ger's office was not laid in the declaration, 'but was admissible, 
after proof of the words spoken in the cornfield, as evidence 
to show malice and in aggravation of damages: Elliott vs 
Boyles, 31 Pa. 65. A dozen witnesses for the defendant testi- 
fied more or less positively to the bad reputation of the plaint- 
iff and her husband for truthfuless. The defendant denied 
havine spoken any of the words imputed to him. The case 
was clearly for the jury and the verdict in favor of the plaintiff 
cannot now be set aside as against the weight of the evidence. 
The attention of the jury was called at some length to the 
evidence offered to impeach the credibility of the plaintiff and 
her principal witness, and to the effect it might have, accord- 
ing as the jury should view it, to impair or utterly destroy the 
value of the testimony of the witnesses thus attacked. The 
jury chose to believe the plaintiff and her husband, corrobor- 
ated as they were by a disinterested and credible witness, and 
they had the right to do so. 

The statement alleged by John S. Herr to have been made 
by the defendant in the office of Mr. Metzger, whom Herr was 
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consulting with respect to an action brought against him by 
his wife, the plaintiff, was not a privileged communication for 
the reason — ^if for no other — that it was not even alleged to 
have been made upon probable cause. The defendant denied 
having made the charges against the plaintiff to which Herr 
testified, but said : I did say that some such reports were circu- 
lated and I asked whether it was true. We had talked over a 
number of things there and he had asked whether he could 
use it in the evidence." It is for the jury to determine just 
what was said by the defendant in Mr. Metzger's office, and 
they were instructed in this connection : "If you do find that 
language was. used by Mr. Foltz in the attorney's office that 
under other circumstances would be slanderous ; if you do find 
that in good faith he communicated this language to Herr's 
attorney for the purpose of assisting him in the preparation of 
his defence; and that he communicated it in good faith and 
honestly for that purpose, and not maliciously or for the pur- 
pose of injuring the reputation of the plaintiff;. then it would 
be a privileged communication and can be so considered by 
you." If Herr^s version of the defendant's statement is cor- 
rect it was not privileged, because no attempt was made to 
show that it was made upon pr<>bable cause; if Foltz's version 
is the true one, it may have been privileged. Under the in- 
structions quoted the jury might have found that either version 
was privileged. The instructions were more favorable to the 
defendant than he would have had the right to ask. 

It is urged that the slanderous words laid in the declara- 
tion, having been uttered in the hearing only of the plaintiff 
herself and her husband, there was not a legal publication of 
the slander. The common law rule undoubtedly was that the 
civil existence of the wife was merged in that of her husband. 
Just how much is left of this rule in the United States since 
the adoption of the Nineteenth Amendment to the Federal 
Constitution it is unnecessary now to inquire. There always 
were exceptions to the rule, and it is difficult to conceive of a 
situation in which justice more peremptorily demands an ex- 
ception than that presented by the case at bar, in which noth- 
ing but the concession of the wife's separate legal entitjr, even 
if merely quoad hoc, will save to her the remedy which the 
law intends to provide for her wrong. Could any publication 
of a slander imputing sexual immorality be more injurious to 
the defamed than its communication to his or her spouse? The 
pregnant possibilities of domestic discord and complete dis- 
ruption of the marital relation are dbvious. And may the de- 
famer thus wreck the conjugal establishment, shatter the 
hearthstone, "pour the sweet milk of concord into hell," and 
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escape punishment bv dodging behind a legal fiction? The 
theory of the unity of husband and wife has not even in Eng- 
land been pushed to such an extreme: Wenman vs Ash, 13 
C. B. 836, 7^ E. C. L. 835. 

''Defendant's liability is not qualified by the fact that the 
defamatory words were communicated to memfbers of plaintiff's 
family only, since as much protection is due a man's reputa- 
tion in the presence of his family as in the presence of strang- 
ers. Thus a publication to the husband or wife of plaintiff 
is a publication within the contemplation of law." 25 Cyc. 366. 

''Although husband and wife are generally to be considered 
one person in actions of tort as well as of contract, still the 
plaintiff's wife is sufficiently a third person to make a com- 
munication to her of words defamatory of her husband a pub- 
lication in law. And it is submitted that similarly a communi- 
cation to the husband of a charge against his wife is a suffi- 
cient publication." Odgers on Libel and Slander, 5th Ed., 159; 
Newell on Libjel and Slander, 3rd Ed. section 247. 

And now, July 27th, 1921, the rule for a new trial is dis- 
charged, and the Ptothonotary is directed to enter judgment 
on the verdict upon payment of the jury fee. 



Secured Investments, Incorporated, for the use of Louis C. 

Goldman vs H. S. Badorf. 

Contracts— ReformalioiiH-Judgment — Opening. 

A party to an oral contract for the erection of a building who 
afterwards signs a written contract for the erection of the same 
building, which does not include a portion of the oral contract, has 
no standing to ask that the omitted portion of the oral contract be 
incorporated in the written contract, Ixy reformation, in the absence 
of evidence clear, precise and indubitable, that he had any understand- 
ing of his written contract other than tnat expressed therein. 

A judgment in an amicable action in ejectment, entered by virtue 
of the provisions of a written contract, will not be opened when at 
the time of its entry the defendant was in default under the contract, 
even under his own construction of it. 

Rule to open judgment in ejectment. C. P. Dauphin County, 
206 March Term, 1921. 

H. B. Saussaman, for rule. 

A. Ross Walter, contra. 

Wickersham, J., August 8, 1921. 

The defendant entered into an oral contract January 25th, 
1919, with the Secured Investments, Incorporated, for the 
erection of a building on lots in Old Orchard, a subdivision of 
record in Dauphin (Tounty, and upon the payment of Twenty- 
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'five ($25.00) Dollars he received a receipt in which it was 
stated, inter alia, "It is understood that if this property, in- 
cluding the ground, cannot be built for a total cost of Thirty- 
five Hundred ($3500.00) Dollars, or less, this deposit is to 
be returned to you." It appears to have been agreed between 
them that the deposit which the defendant was to pay amount- 
ed to Forty-five ($45.00) Dollars, and on February 8th, 1919, 
he made a further payment of Twenty ($20.00) Dollars, which 
is endorsed upon the receipt from which we have quoted, and 
which was received "on account of house to be built in Old 
Orchard." 

Upon the receipt of this deposit the plaintiff, the Secured 
Investments, Incorporated, proceeded to build said house, but 
evidently not being satisfied with the oral agreement with the 
defendant, they presented to him for his signature a written 
agreement attached to the defendant's petition for the rule 
hereafter mentioned, and marked Exhibit "B", wherein it is 
recited, inter alia, that the Secured Investments, Incorpor- 
ated, were to build for the defendant a house on ground sit- 
uate on lots Nos. 40 and 41, "Heart of Old Orchard," in the 
City of Harrisburg, and State of Pensylvania, and the defend- 
ant agreed to pay the sum of Forty-five ($45.00) Dollars on 
signing the agreement, a further sum of Two Hundred 
(^00.00) Dollars on or before May 24th, 1919, and a further 
sum of Thirty ($30.00) Dollars per month during the erection, 
construction and completion of said building; and after pos- 
session was given the defendant agreed to pay to the plaintiff 
the sum of Thirty ($30.00) Dollars per month until the amount 
which he owed was paid down to the first mortgage, at which 
time the plaintiff agreed to deliver to the defendant a deed, free 
and clear of all encumfbrances except the aforesaid mortgage. 
The defendant also agreed to pay to the plaintiff a certain per- 
centage as interest on the cost of the erection and construction 
of the building as aforementioned from the date of the begin- 
ning of the building operation, and seven and one-half per cent, 
of tne total cost of the erection and construction for supervising 
and construction. The defendant was also to pay all taxes on 
the unimproved and improved real estate, also water rent, fire 
insurance, and necessary repairs, which the plaintiff was to 
deduct from the amounts paid by the defendant, and the bal- 
ance was to be credited upon the cost of the erection and 
construction of said building. 

It was further provided in said agreement that in the event 
that the defendant should fail within thirty days of the date 
that any of the aforementioned payments should become due 
to make said payment, then all amounts paid on the contract 



344 DAUPHIN COUNTY REPORTS VoL 24 

Secured Investments, Inc^ Use of Louis C Goldman vs H. S. Badorf 

by him should be forfeited as liquidated damages for breach of 
the contract. The agreement also provided that if the defend- 
ant should in any particular violate any one of his said cove- 
nants or fail to comply with any of the conditions of the agree- 
ment, then the plaintiff ''might determine this agreement forth- 
with without notice and thereupon this agreement would be- 
come absolutely determined, and any attorney may imme- 
diately thereafter, as attorney for the party of the second part, 
sign an agreement for entering in any competent court an 
amicable action and judgment in ejectment without any stay 
of execution against the party of the second part, and all per- 
sons claiming under him, for the recovery by the party of the 
first part of the possession of the within described premises, 
for which this shall be a sufficient warrant." The agreement 
contained other stipulations which it is not important for us 
to mention. 

After having this agreement in his possession for albout two 
days, and it appearing from the depositions taken that the 
defendant and his wife looked it over, it was signed by the wife 
at the request of her husband who was out of town, and it 
thereby became the agreement between the plaintiff and the 
defendant for the erection and construction of said building. 

The defendant entered into possession of said house July 
22nd, 1919, and made the payments to the plaintiff, the Secured 
Investments, Incorporated, with more or less irregularity until 
December 9, 1920, at which time he had paid to the plaintiff, 
or to the use plaintiff, Louis C. Goldman, to whom this proper- 
ty had in the meantime been conveyed, Seven Hundred and 
Seventy-five ($775.00) Dollars. At this time the defendant 
first learned that the cost of the building exceeded Thirty-five 
Hundred ($3500.00) Dollars, and that the actual cost thereof 
was Five Thousand Sixteen ($5016.00) Dollars, whereupon 
he refused to make any further payments, and on April /th, 
1921, the use plaintiff, availing himself of that parag^ph of die 
written agreement which we have above quoted, caused a 
judgment in an amicable action of ejectment to be entered in 
his favor and against the defendant, which was filed in the 
Court of Common Pleas of Dauphin County to No. 206 March 
Term, 1921. 

The defendant filed his petition April 11, 1921, alleging sub- 
stantially the facts as we have stated them, and prayine that 
the judgment so confessed might be opened and he let into a 
defense thereto, the principal reason therefor, as alleged by 
him, being that the cost of erecting and constructing said house 
was far in excess of the amount agreed upon between him and 
the Secured Investments, Incorporated, in the oral agreement 
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made between them January 25, 1919. He endeavors to read 
into his written contract the oral contract made in January 
1919, which is supported by the receipt given to him by the 
plaintiff when he made his first deposit of Twenty-five ($25.00) 
Dollars. The contract which he signed May 14th, 1919, is 
what is known as a Cost-Plus contract, that is to say, in it he 
agreed to pay the plaintiff the cost of erecting and constructing 
said dwelling house plus the percentage merein named for 
supervision and interest on said cost. His contention is, how- 
ever, that we should reform the written contract so as to in- 
clude therein the provisions of the oral contract he made in 
January, the effect of which would be to limit the cost of the 
house to Thirty-five Hundred ($3500.00) Dollars. The defend- 
ant could have so contracted when he executed the written 
contract. He was not required or compelled to sign said con- 
tract of May 14, 1919, and when so doing he could have in- 
sisted on it being so reformed as to read that the cost of the 
erection and construction of said house was not to exceed 
Thirty-five Hundred ($3500.00) Dollars; having failed to do 
so he cannot now require the court to perform by reformation 
of the contract what he failed to perform himself when the con- 
tract was made. He has not convinced us by* testimony that 
is clear, precise, and indubitable that he had any understanding 
of his contract with the plaintiff, at the time of execution there- 
of on May 14th, 1919, other, than that expressed therein: 
Thompson vs Schoch, 254 Pa. 585 ; Hill vs Smith, 75 Pa. Su- 
perior Court, 340. 

Assuming, however, that the contract was as contended by 
the defendant, that the cost of the erection and construction of 
his house was not to exceed Thirty-five Hundred ($3500.00) 
Dollars, has he shown anything in his petition or in the de- 
positions taken in support thereof which entitles him to relief? 
Under his written agreement he was required to pay to the 
plaintiff Forty-five ($45.00) Dollars cash. Two Hundred 
($200.00) Dollars on May 24th, 1919, and monthly payments 
of Thirty ($30.00) Dollars during the erection, construction 
and completion of said building, and the sum of Thirty ($30.00) 
Dollars per month thereafter until the amount owing by him 
had been paid down to the first mortgage. It was conceded 
that the first mortgage was Twenty-five Hundred ($2500.00) 
Dollars. It appears, therefore, that before the defendant could 
complain of any violation of even his oral agreement that the 
cost of hiS" house should not exceed Thirty-five Hundred 
($3500.00) Dollars, it became necessary for him to pay One 
Thousand ($1000.00) Dollars, and said payments were to be 
made at the rate of Thirty ($30.00) a month. From March, 
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1919, the date when said construction began, to December 9th, 

1920, the date of the last payment, is twenty-one months. If 
the defendant had paid Thirty ($30.00) a month as he agreed 
to do, his payments would have amounted to Six Hundred 
Thirty ($630.00) Dollars; he was also required to pay Two 
Hundred Forty-five ($245.00) Dollars in addition to the month- 
ly payments, making a total of Eight Hundred Seventy-five 
($875.00) Dollars. It appears, however, from his receipt book 
that he only paid Seven Hundred Seventy-five ($775.00) Dol- 
lars, and therefore in December 1920, he was in arrears One 
Hundred ($100.00) Dollars, or more than three months. Even 
if the payments should have commenced in May instead of 
March, 1919, the defendant still would have been in arrears in 
December in the sum of Forty ($40.00) Dollars, or more than 
one month's payment. The plaintiff took no action, however, 
against him until April 1921, or two years after the payments 
should have begun ; during that time he should have paid under 
his contract, Nine Hundred Sixty-five ($965.00) Dollars, but 
he only paid Seven Hundred Seventy-five ($775.00) Dollars. 
At the time, therefore, when the plaintiff commenced his ac- 
tion to eject thf defendant from the premises under the terms 
of their written contract, he, the defendant, was in arrears One 
Hundred Ninety ($190.00) Dollars, or six and one-third 
months. What right, therefore, has the defendant now to com- 
plain if the plaintiff proceeds to enforce the agreement between 
them and eject him from the premises? Had the defendant 
complied with the terms of the contract as he contends they 
were understood to be, then he might be entitled to relief; but 
having failed to comply with the terms of the contract as he 
contends they were, he cannot now complain that judgment 
in the amicable action of ejectment was entered against him. 
The rule to show cause why the judgment entered in this case 
should not be opened and the defendant let into a defense is, 
therefore, discharged. 



In Re Change of Polling-Place of 2nd Pet., 3rd Ward, City 

of Harrisburg, Pa., Dauphin County 

Polling placet — Change— Jurisdiction. 

The jurisdiction to change a polling place in an election division is 
in the Commissioners of the proper county, if the application for 
change is made more than three weeks before an approaching election; 
if the application for change is made less than three weeks before an 
approaching election, the jurisdiction is in the Quarter Sessions of 
the proper county. 

Petition for change of polling place. Quarter Sessions of 
Dauphin County, No. 251 June Sessions, 1921. 
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Maurice R. Metzger, for petitioners. 
Wm. H. Earnest, County Solicitor, contra. 
Fox, J., August IS, 1921. 

On the 8th day of August, 1921, a petition signed by twelve 
qualified electors of the second precinct of the third ward of 
the city of Harrisburg was presented to the court of quarter 
sessions praying the court to change the polling-place in this 
precinct from 322 Chestnut Street to 308 Chestnut Street. 

A demurrer was at once filed by the Commissioners of Dau- 
phin County, raising the question of jurisdiction, and it was 
agreed by the counsel for the petitioners and the county solici- 
tor that the court should dispose of the demurrer without 
argument, and on the 15th day of August, 1921, the court 
sustained the demurrer and the petition was dismissed, also 
stating the opinion would follow and we now file the same as 
of that date. 

The question before the court is, does the Court of Quarter 
Sessions have exclusive authority to change the polling-place 
of any election district within the county when a petition 
properly executed is presented at any time at least three weeks 
prior to any general, municipal, township or special election 
or does that exclusive authority rest in the county commission- 
ers? 

The Act of 1893, P. L. 106, provides, as follows : 

"That it shall be lawful for the court of quarter sessions of 
the proper county at any time for any reason that may seem 
proper to the court upon a petition of at least ten qualified 
electors of any election district, and upon such notice to the 
county commissioners as the court may direct, to change the 
polling-place of said district: Provided, however, That the 
court may, in its discretion, direct that an election shall be 
held to settle the question as to where said polling-place shall 
be located." 

The Act of 1903, P. L. 187, provides as follows : 

"That it shall be lawful for the county commissioners of 
any county of this Commonwealth, at any time at least three 
weeks prior to any general, municipal, township or special elec- 
tion, for any reason that may seem proper to the county com- 
missioners, upon a petition of at least ten qualified electors of 
any township election division, to change the polling-place of 
said township or election division: Provided, however, That 
the said county commissioners may, in their discretion, di- 
rect that an election be held to settle the question as to where 
the said polling place shall be located. 
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Section 2. All acts or parts of acts, eeneral, special or local, 
inconsistent herewith are hereby repealed." 

This Act was amended by the Act of July 8th, 1919, P. L. 
769, the amended section of which reads as follows : 

"That it shall be lawful for the county commissioners of 
any county of this Commonwealth, at any time at least three 
weeks prior to any general, municipal, township or special 
election, for any reason that may seem proper to the county 
commissioners, upon a petition of at least ten qualified electors 
of any township or election division, and after written notice 
to the occupant or owner of said polling-place, at least one 
week before the hearing on said petition, to change the polling- 
place of said township or election division : Provided, however, 
that upon the presentation of a petition to the county com- 
missioners, on or before the da^ of hearing of said petition for 
the change, signed by a majonty of the registered electors of 
the said township or election division, and sworn to by one of 
the qualified electors thereof, objecting to such change of the 
polling-place, said county commissioners shall not make any 
change in the said polling-place of said township or election 
division. And provided, further; That the said County Com- 
missioners may, in their discretion, direct that an election be 
held to settle the question as to where the said polling-place 
shall be located.'' 

In the case of Change of Polling- Place of Oxford, 19 District 
Reports, page 782, in which a petition was presented to the 
court as much as diree weeks before the approaching election, 
for the change of a polling-place in a borough, Butler, J., in 
1906 held that the Act of 1903 gives to the countyr commission- 
ers, where the petition is presented as much as three weeks 
before an approaching election, exclusive authority to change 
the polling-place in a township or election division. The 
words "election division" he held meant election division of a 
township, and therefore a petition for a change of polling- 
place other than those of townships should be presented to the 
court of quarter sessions. 

In the case of Changing the Polling-Place in 10th Division 
3rd Ward ; 25 District Reports, 993, the court of quarter ses- 
sions of Philadelphia in 1916 by Ferguson J. took a contrary 
position from that taken by the court in the Oxford case, and 
held that the Act of 1903 applied to every election district in 
the state. 

In the case of New Philadelphia Polling-Place 29 District 
Reports, 678, the Court of Quarter Sessions of Schuylkill Coun- 
ty by Koch, J. in 1920, held that the Act of 1903 as amended 
by the Act of 1919 authorizes the county commissioners, to 
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make the changes and that the Act of 1893 in so far as con- 
ferring the jurisdiction on petitions presented more than three 
weeks prior to an approaching election is repealed. 

We are in accord with the reasons for tne decisions in the 
last two mentioned cases and for the further reason that in 
the amending Act of 1919 in the seventh line of section one 
the word "or* is inserted between the words "township" and 
"electioh division" which word in the Act of 1903 section one, 
line eight does not appear, showing that the Legislature in- 
tended it to extend to more than the polling-place in a town- 
ship or township division. 

We are of the opinion that in a case where the petition is 
presented more than three weeks before an approaching elec- 
tion as specified in the act that the court of quarter sessions 
does not have jurisdiction, but that the county commissioners 
do have the same, but in a case where the petition is presented 
less than three weeks before such approaching election the 
court of quarter sessions still retains exclusive jurisdiction. 

This petition being presented to us more than three weeks 
prior to any approaching c^eneral, municipal, township or 
special election, we are of tne opinion that the county com- 
missioners have jurisdiction of the matter, and that the court 
of quarter sessions is without jurisdiction. The demurrer is 
therefore sustained and the petition is dismissed. 



Commonwealth vs Russel Reiber 
Criminal law— Indictment— Statnte of limtationt— Evidence. 



When an indictment shows that the offense charged was conunitted 
more than two years prior to the presentation of the indictment to the 
grand jury, the Commonwealth is required to furnish evidence of facts 
n-om which^ in the absence of evidence from the defendant, a jury 
ma^ fairly infer that the defendant was not an inhabitant or usual 
resident of the state during the period in question. 

Motion for a new trial. Quarter Sessions of Dauphin Coun- 
ty, No. 70, June Sessions, 1921. 

E. LeRoy Keen, for plaintiff. 

Michael E. Stroup, for defendant. 

Fox, J., October 5, 1921. 

In this case an indictment for rape and bastardy was pre- 
sented on June 2, 1921, charging that the defendant on the 
5th day of April, 1919, in the county of Dauphin, being of the 
age of 16 years and upwards, feloniously did make an assault 
upon Kathleen E. Matter and then and there feloniously, un- 
lawfully and carnally did know and abuse, and a female has- 
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tard child on the body of the said Kathleen E. Matter did be- 
get, in the county aK»resaid and of which the said Kathleen 
E. Matter was delivered on the 22nd day of December, one 
thousand nine hundred and nineteen. The said Kathleen E. 
Matter then being under the age of sixteen years. And that 
the said defendant fled the jurisdiction and was not an in- 
habitant of this Commonwealth or a usual resident therein, 
since the birth of the said bastard child. A plea of not guilty 
was entered by the defendant. The trial proceeded and the 
evidence submitted, and a verdict of guilty was rendered by 
the jury. A motion in arrest of judgment and for a new trial 
was filed, the disposition of which is now before us. 

The defendant contended that inasmuch as the child was be- 
gotten through sexual intercourse had on the 5th day of 
April, 1919, no indictment having been presented until the 2nd 
day of June, 1921, (no information having been made until 
May 18th, 1921) ; that the statute of limitation had run and the 
defendant could not be convicted under the evidence as sub- 
mitted by the Commonwealth at the trial. The question of 
the guilt of the defendant as well as that as to whether or 
not he was an inhabitant or usual resident of the state during 
the period from the time he had connection with the prosecu- 
trix, until two years had elapsed, to wit : the 5th day of April, 
1921 were submitted to the jury, and the jury found the de- 
fendant guilty, thereby finding as a fact in the negative as to 
the latter question. 

The question before us is, was there sufficient evidence pro- 
duced by the Commonwealth from which the jury could fairly 
conclude that the defendant was not an inhabitant or usual 
resident of the state during this period of two years from the 
time the offense was committed? A careful reading of the 
notes of testimony discloses that the prosecutrix saw the de- 
fendant once after the intercourse at Lykens, his home, about 
three weeks before the child was born, but had no conversa- 
tion with him, and never informed him of her being pregnant. 
Subsequently she asked several persons whether they knew of 
his whereabouts, who told her they did not, but does not testify 
who they were. She says she made other inquiries, but her 
testimony is quite indefinite as to how, when, where and of 
whom these inquiries were made. She also testified that she 
learned that he was at hand and could have been arrested in 
April of 1921, but the information was not made until May 18, 
1921. The father of the prosecutrix was called and testified 
that he could not discover the whereabouts of the defendant 
at Lykens. He asked people about him, but he made no in- 
quiry at the home of the defendant, and his evidence of his in- 
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quiries is likewise vague and indefinite. Mrs. Irvin Messner, 
called by the Commonwealth, who lives quite close to the 
home of the parents of the defendant in Lykens, testified that 
she saw the defendant at the home of his parents between 
Christmas and New Year of 1919; that she again saw him 
there two weeks before Christmas of 1920, and that she saw 
him shortly before Eaister in April 1921, and that he remained 
at home from that time on. 

The rule is : "The most that can be required of the Common- 
wealth is to furnish evidence of facts from which in the ab- 
sence of evidence from the defendant of his residence a jury 
may fairly infer that he was not an inhabitant or usual resi- 
dent of th6 state during the period in question:" Common- 
wealth vs Bates 1 S. C. 233. 

We do not think that the Commonwealth has here done 
what is required under this rule. There was no real effort 
made, so far as the evidence discloses, to learn of his where- 
abouts, with a view to arrest. No diligent search was made ; 
no inquiry was made at the home of the parents as to where 
the defendant was, and after he had returned home in April, 
1921, and there remained, no step was taken against him until 
May 18, 1921. 

The testimony offered by the defendant by a number of wit- 
nesses shows that the defendant is a workman ; that prior to 
the year 1919 he had t)een away from the home of his parents 
working at Berwick; that about the end of the year 1919 he 
went, in company with another young ,man, by the name of 
Bowman, from Lykens to Philadelphia and secured employ- 
ment there. He secured boarding and lodging, giving his full 
name to his employer, and also to the people with whom he 
lodged and boarded, and that they also knew that he was 
from Lykens ; that lie wrote home to his mother and sent her 
money regularly, and that he wrote letters to persons, other 
than members of his family, residing in Lykens and vicinity. 
That Bowman soon returned from Philadelphia to Lykens on 
account of the illness of his mother, and that he told a number 
of people that the defendant was in Philadelphia and where he 
was in that city, and what he was doing. 

Taking into consideration the whole of the evidence, and 
more particularly that submitted by the Commonwealth as to 
the whereabouts of the defendant during the period of two 
years after the commission of the offense, in which time the 
statute of limitations was running, we are of the opinion that 
the evidence offered by the Commonwealth does not support 
the allegation in the indictment, to wit: that the defendant 
had fled the jurisdiction, and was not an inhabitant of this 
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Commonwealth or a usual resident therein, subsequent to the 
commission of said offense, and we are also of the opinion 
that the verdict of the jury was unfair to the defendant and 
against the weight of tihe evidence in that the evidence did not 
prove or tend to prove that the said defendant had fled the 
jurisdiction of the court and was not a usual resident of the 
Commonwealth. 

For the considerations stated we are constrained to set aside 
the verdict which was rendered. Accordingly the verdict is 
set aside and a new trial is granted. 



Mary E. Golden vs C. H. Ruhl 
C<mtract»—Contlderatioii— Promise to pay debt of aBotfaer. 

If there is a right to sue and a bona fide claim, even though the 
claim has not been adjudged valid, and there is a forbearance to 
bring suit to enforce such a claim such forbearance will constitute 
a sufficient consideration to support a contract. 

Defendant's driver ran down an aged woman who died from the 
injuries thus received. The woman's daughter authorized an under- 
taker to propose to defendant that no suit for damages would be in- 
stituted if defendant paid her mother's funeral expenses. Upon receipt 
of this proposition defendant agreed, in writing, to pay the funeral ex- 
penses mentioned in any sum not in excess of $140. The funeral ex- 
penses amounted to $139 and defendant refused to pay any part of 
that amount. The daughter paid the undertaker and brought suit on 
defendant's agreement. A motion for judgement non obstante vere- 
dicto was overruled and judgment entered in favor of plaintiff. 

Motion for judgment non obstante veredicto. C. P. Dauphin 
County, No. 712, September Term, 1919. 

W. Justin Carter, for plaintiff. 

O. G. Wickersham, for defendant. 

Hargest, P. J., October 11, 1921. 

FACTS. 

This case was brought to recover on an agreement signed by 
the defendant, which is as follows: 

"I hereby agree this the 3rd day of February, 1917, to pay 
the funeral expenses of Mrs. McDonnell, but shall not exceed 
$140.00— C. H. Ruhl, Penbrook, Pa." 

The testimony at the trial developed that the plaintiff heard 
her mother, who was eighty-five years old, scream, and saw 
the driver of the defendant s baker wagon bring her mother 
into the plaintiff's .house. The driver placed her in a chair 
and Mrs. McDonnell said: 'TTiis man ran over me.*' The' 
driver said: "No, she was only scared." At the time, Mary 
Golden's niece was lying dead and Arthur C. Hauck, an under- 
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taker, came to the house and found the old lady "with a broken 
pelvis, a broken leg and stomach crushed." (Testimony page 
12). He took her to the Polyclynic Hospital, where she died 
Fd>ruary 2nd. The plaintiflF applied to Hauck for the burial 
of her mother, and told him that they did not want to incur 
any more expense than that incurred for the niece, which was 
$139.00, but that tiiey had no money. Thereupon Mary Golden 
authorized Hauck to see the defendant telling Hauck that she 
would not make any trouble or sue for damages if he paid the 
funeral expenses. (Testimony page 16). But at that time, 
her mother not having yet been buried, she was not thinking 
of bringing a suit. C^stimony page 17). Hauck, thereupon, 
together with John Golden, a brother of the plaintiff and son 
of the deceasea, conferred with the defendant and his driver, 
and John Golden testified that in that conference the driver 
first denied that he had run over Mrs. McDonnell, "then after- 
wards he owned up and said he did run over her" with the 
"hind wheel of the wagon." (Testimony page 43). The next 
morning Hauck, the undertaker, called upon the defendant at 
market and, as Hauck testified, communicated to the defend- 
ant that the Goldens "do not want to make you anv trouble 
and will be satisfied if you pay the funeral expenses. (Testi- 
mony, pages 9 and 11). The defendant testified that Hauck, 
instead of saying that the Goldens would not make him any 
trouble, used the word "prosecution" and said that he might 
be prosecuted for manslaughter. The defendant thereupon 
signed the paper afcove quoted. Hauck buried Mrs. McDonnell 
and the bill amounted to $139.50, which Mary Golden subse- 
quently paid to Hauck. The defendant refused to pay any part 
of it. 

At the trial the case was submitted to the jury to determine 
whether, in making the agreement in writing, the defendant 
understood that he was securing from the plaintiff her for- 
bearance in bringing suit against him for injuries to her 
mother, and they were told that if the agreement was made 
with the understanding on the part of the defendant that a 
suit might be brought against him and that the plaintiff would 
forbear bringing suit if he signed the agreement, that that 
would be a good consideration moving to the defendant for the 
agreement, which would sustain the contract, and the plaintiff 
might recover. But that if the agreement was made because 
he was afraid of a criminal prosecution for manslaughter, there 
would be no consideration moving to the defendant, and in that 
event their verdict should be for the defendant. The jury 
found for the plaintiff. 
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At the trial two points were reserved: One, "that there is 
no evidence in. this case from which the jury could find that 
there was such forbearance as would amount to a good con- 
sideration passing between the plaintiff and the defendant in 
this suit", and, the other, "that under all the evidence in this 
case the verdict must be for the defendant." 

A motion for judgment notwithstanding the verdict was sub- 
sequently made. 

DISCUSSION. 

As to forbearance: The defendant contends that because 
the plaintiff did not, at the time she authorized Hauck to 
confer with the defendant, contemplate suit, there was no 
question of forbearance ; that there was no proof of negligence 
on the part of the defendant and that this promise, in effect, 
was one to pay the debt of another, because it inured to the 
benefit of the undertaker. We cannot agree with any of these 
positions. 

It would be unconscionable to hold that the forbearance 
from bringing suit which the defendant secured must have 
arisen from a fully formed plan to sue the defendant for the 
injuries to her mother and that such intention should be com- 
pletely formed before her mother was buried. If the right 
exists to bring a suit, it is not necessary that the plan should 
first be decided upon before the forbearance is obtained. 
Where the right exists, the plan to enforce the right may be 
subsequently developed. 

"There is a good consideration if the promissee, in return 
for the promise, does anything legal which he is not bound to 
do, or refrains from doing anything which he has a right to 
do, whether there is any actual loss or detriment to him or 
actual benefit to the promissor or not." 13 C. J. 316, note 92. 

"Refraining from bringing suit may furnish a consideration. 
The actual forbearance, or the promise to forbear to prosecute 
a claim on which one has a right to sue is universally held to 
be a sufficient consideration." 13 C. J. 344 and note 49. 

In a few states it is held that forbearnace to sue on an un- 
founded claim cannot support a promise and that the claim 
must be an actually valid one in law. This was the doctrine 
of the early English cases, but the doctrine of the large ma- 
jority of states and of the later English cases, is that "one has 
a right to sue where his claim is reasonably doubtful, and 
that forbearance to enforce a claim which might reasonably 
be thought doubtful is a sufficient consideration, on the ground 
that the 'reality of the claim which is ^ven up must be meas- 
ured, not by the state of the law as it is ultimately discovered 
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to be, but by the state of the knowledge of the person who 
at the time has to judge and make the concession^' " 13 C. J. 
346 and note. 

"The surrender of a doubtful claim of right is a good con- 
sideration for a contract." Sutton vs Dudley, 193 Pa. 194. 
So also is the settlement of doulbtful questions which "would 
require tedious and expensive litigation." Gormley vs Gorm«- 
ley, 130 Pa. 467, 473. 

A promise "to pay a specific sum on account of a liability 
for unliquidated damages is invalid, unless the promise be 
conditioned upon some new consideration, such as delay or 
forbearance or release." Witmer vs North Township, 104 Pa. 
317, 320. The converse of this case is that a promise to pay 
unliquidated damages is valid if based upon forbearance, and 
even forbearance to sue for a reasonable time is a sufficient 
consideration. Sidwell vs Evans, 1 P. & W. 383. 

The result of the cases seems to be that, if there is a right 
to sue and a bona fide claim even though the claim has not 
been adjudged to be valid, and there is a forbearance to bring 
suit to enforce such a claim, such forbearance will constitute 
a sufficient consideration. We think that the facts in this 
case measure up to this standard. Mary Golden was the daugh- 
ter of the injured woman. Her mother had been injured 
and died, and, according to the testimony of John Golden, the 
driver admitted having run over her. There was certainly a 
right to sue, either immediate or which might have been per- 
fected by letters of administration. Whether the defendant 
was liable for negligence was doubtful. The question of neg- 
ligence was not at issue, and evidence upon it was not admitted 
at the trial in this case. Mary Golden's right to sue could not 
be denied because she was not named as a party in the con- 
tract. The contract was made by the defendant with Hauck, 
her agent. It inured to her benefit. She was in fact, though 
not in form, a party to this contract, but even "one who is 
not a party to a contract may sometimes maintain an action 
upon it in his own name, where he is the only one who is bene- 
ficially interested in its performance, and where the party with 
whom it was actually made has ceased to have any real in- 
terest in it." Depuy vs Loomis, 74 Pa. Super. Ct. 497. Even 
assuming that Hauck was the party with whom the contract 
was actually made, he ceased to have any interest in it, when 
Mary Golden paid him the funeral expenses, but there was no 
contract with Hauck. There was no consideration for any 
contract with him. Whatever contract was made by him with 
Ruhl was made as the agfent of Mary Golden and her brother. 
There is no question in this case of paying the debt of another^ 
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Ruhl had not engaged, by his contract, to pay the debt of 
another. He agreed to compromise his doubtful liability to the 
person who now brings the suit. Therefore, the autliorities 
cited by the defendant s counsel as to forbearance to sue on a 
promise to pay the debt of another person, do not apply. We 
are, therefore, of opinion that there was sufficient evidence 
for the Jury to find such forbearance to sue on the part of the 
plaintiff as would support the consideration for the contract 
now sued upon. 

As to compromise of a doubtful liability: This case was 
not submitted upon the theory that the ap;reement sued upon 
presented a compromise of a doubtful hatnlity on the part 
of the defendant, but in considering the sixth point which was 
reserved and which is whether under all the evidence in this 
case the verdict must be for the defendant, we must take 
this into consideration. A compromise of a disputed claim is 
a consideration sufficient to support an agreement of settle- 
ment, even though the claim is for negligence. Scranton Gas 
and Water Company vs Weston, 57 Fa. Super. Ct. 355, 360, 
and cases cited. 

"Where the parties treat upon the basis that the fact which 
is the subject of the agreement is doubtful, and the conse- 
quent risk each is to encounter is taken into consideration 
in the stipulation assented to, the contract will be valid not- 
withstanding any mistake of one of the parties, provided there 
be no concealment or unfair dealing by the opposite party, 
that would affect any other contract." Perkins vs Gay, 3 S. 
& R. 327, 331 ; Brown vs Sloan, 6 Watts, 42; Logan vs Math- 
ews, 6 Pa. 417; Gaynor vs Quinn, 212 Pa. 362. 

"The compromise of an action of slander, in which the 
words laid in the declaration were not actionable, is a good 
consideration for a note for the payn>ent of money." 0*Keson 
vs Barclay, 2 P. & W. 531. 

Suppose the plaintiff had either brou|^ht suit against this 
defendant or had secured letters of administration and brought 
suit as administratrix against this defendant to recover dam- 
ages for the death of her mother, in which the funeral ex- 
penses would have been an element of damage, could not the 
defendant have shown as a complete defense to such an action 
in trespass that the claim had been compromised and settled 
by the agreement now sued upon? We think he could, and 
measured by this test we also think that there was sufficient 
consideration for this agreement and that the present suit 
can be maintained. 

For these reasons we overrule the motion for judgment 
notwithstanding the verdict, and direct the Prothonotary to 
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enter judgment in favor of the plaintiff and against the de- 
fendanty upon the payment of the jury fee. Exception to de- 
fendant 



S. Berger and Jacob Divac, Trading as S. Berger & Company 

Vs D. Sherman 

Ficdtiont name— Act of Jime 28» 1917. 

S. Berger & Company is a fictitious name, within the meaning of 
the Act of June 28, 1917, P. L. 645. 

Parties trading under a fictitious name, without having complied 
with the provisions of the Act of June 28, 1917, P. L. o45, cannot 
maintain an action on a contract even though the contract itself be 
not void. 

Question of law raised by affidavit of defense. C. P. Dau- 
phin County, No. 404, January Term, 1921. 

Rosenberg & Rosenberg, for plaintiff. 

Beidleman & Hull, for defendant. 

Hargest, P. J., October 8, 1921. 

The affidavit of defense in this case raises a question of 
law. The statement shows that the plaintiffs are S. Berger 
and Jacob Divac, trading as S. Berger & Company. The 
affidavit of defense avers that the plaintiffs are usine an as- 
sumed and fictitious name and that the statement does not 
show that the name so used by the plaintiffs is registered in 
the Office of the Secretary of the Commonwealth and in the 
prothonotary's office in the county wherein they are doing 
business, as provided by the Act of June 28, 1917, P. L. 645. 

That Act provides that "no individual or individuals shall 
hereafter carry on or conduct any business in this Common- 
wealth, under any assumed or fictitious name, style or desig- 
nation, unless the person or persons conducting or carrying 
on the same shall have first filed in the office of the Secretary 
of the Commonwealth and in the office of the prothonotary, 
♦ ♦ * a certificate, under oath, and signed by such per- 
son or persons, setting forth the real name or names and ad- 
dresses of all the persons owning or interested in said business, 
and also the name, style or designation under which said busi- 
ness is being, or vrill be, carried on or conducted." 

The name of S. Berger & Company does not disclose that 
Jacob Divac is interested in said partnership. 

In the case of Moyer & Carpenter vs Kennedy, 76 Pa. Super. 
Ct. 523, (Advance Rep., Sept. 30, 1921) three plaintiffs, Moyer, 
Carpenter and Miller, trading as Moyer and Company, brought 
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suit against the defendant who filed an affidavit of defense, 
raising the same questions which are raised in this case. The 
Supenor Court, after carefully considering the matter, held 
that the firm name of Moyer & Carpenter did not disclose who 
composed the firm and was fictitious, and therefore the plaint- 
ifFs were engaged in an unlawful business, not only forbidden, 
but declared to be a misdemeanor; that being so engaged, an 
action founded on a transaction prohibited by statute, could 
not be sustained, even though the contract itself was not void. 
The Court held that the suit could not prevail. 

Without further discussion, upon the authority of that case, 
we hereby direct judgment to be entered for the defendant on 
the question of law raised in the affidavit of defense. 



Edmund C. Hawthorn vs Harrisburg Railways Company 
Street railwayi— Negligence— Duty to look for approaching can. 

One approaching a street car track must look for approaching cars 
at the house line of a city street and must continue to look until he 
reaches the edge of the track. Failure in this respect is negligence 
per se. 

'Motion for a new trial. C. P. Dauphin County, No. 100, 
March Term, 1920. 

Charles C. Stroh and Thomas McCarrell, for plaintiff. 

Chas. L. Bailey, Jr., and Geo. F. Lumb, for defendant. 

Hargest, P. J., October 6, 1921. 

This case, which is a suit for damages to the truck of the 
plaintiff, caused by the negligence of the defendant, resulted 
in a verdict for the plaintiff, whereupon a motion for a new 
trial was made. Among the reasons assigned for a new trial 
is that "the verdict of the jury was not supported by the evi- 
dence." The defendant now contends that under the plaintiff's 
own testimony there can be no recovery. The Court was not 
asked to take the case from the jury and no point for binding 
instructions was presented or reserved. 

The defendant contends that the plaintiff did not discharge 
the duty encumbent upon him to look for an approaching street 
car as he himself approached the track. The plaintiff was 
operating a heavy truck, going southwardly on Seventeenth 
Street in the city of Harrisburg. As he came to Walnut 
Street, where the houses are set back from the street line 
four or five feet, he looked eastwardly in the direction from 
which a car would come> when he was at a point 36 feet 10 
inches from the nearest rail of the track. He was traveling 
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about 8 miles an hour when he reached the house line and cut 
down his speed to about 3 miles when he reached the track. 

According to the plaintiff's testimony, Walnut Street east 
of Seventeenth curves somewhat to the north, but for 165 feet 
east of Seventeenth Street Walnut Street is straight (Testi- 
mony p. 9), and the plamtiff could see when he looked at or 
about the house line from 200 to 250 feet up Walnut Street 
(Testimony p. 29) but could not see the trolley track the 
whole way. He testifies (Page 7) : Q. You say you looked 
up on Walnut Street as you came to the north building line of 
Walnut Street? A. Yes, about the building line. Q. What 
did you see? A. I saw nothing coming west. Q. Towards 
you? A. Yes, sir. Q. And proceeded to cross? A, I just 
looked to the right and just at that time there was an auto- 
mobile went up Walnut Street in advance of my progress, he 
was on the opposite side of the street car track. Q. As you 
got on the track what happened, and where did you first see 
the street car operated by the Traction Company? A. I 
would say the car was about 200 — ^about two car lengths 
probably a little more. Q. In which direction? A. In the 
eastern direction, approaching." 

He identified a photograph, Exhibit No. 2, as taken from the 
point of his first observation near the building line, and he said : 
"As I approached the track or as the wheels dropped in the 
track I looked again, as the wheels mounted the southern 
rail I looked again, and at that time is when I saw the car 
rapidly approaching with the motorman looking from the 
direction in which he came." (Testimony p. 19). On page 
21 he testified as follows : "Q. That being true, then you were 
4 ft. 3 in. north of the building line when you made your obser- 
vation? A. About, about. Q. And then you made your 
second observation when the front wheels of your truck were 
on the track? A. Yes, sir. Q. I^ that correct? A. That is 
correct. Q. Those are the only two observations that you 
made? A. In the eastwardly direction, yes, sir. Q. And you 
know that the cars came in that direction? A. I did, yes, sir. 

When asked whether he saw the depression in the street 
along the rail when he was approaching, he said: "Yes, sir, 
while approaching there I had my eyes open for vehicles in 
either direction, also in advance of my progress," (Testimony 
p. 35). 

The defendant contends that the evidence shows that the 
plaintiff looked at or about the house line 36 feet 10 inches 
away from the track, and that he did not look again until he 
had committeed himself to the track, and therefore is guilty 
of negligence per se, and cannot recover. 
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In Moser vs the Union Traction Company, 205 Pa. 481, the 
plaintiff looked at the house line and did not look again be- 
fore going upon the track. The Court said : "The duty to look 
for an approaching street car is an absolute duty and the 
failure to do so is negligence per se. This duty is not per- 
formed by looking when first entering on the street, but con- 
tinues until the track is reached." 

In Lessi^ vs R. T. & L. Co. 270 Pa. 299, it is said: "The 
rule requinng the traveller to look at the edge of the track is 
inflexible." 

In Camac vs Philadelphia R. T. Co. 269 Pa. 543, the plaint- 
iff, driving an ice wagon, had looked as he started to turn 
on the street and drove 12 feet committing himself to the 
crossing without looking to ascertain the position of an ap- 
proaching car. The Court held him to be guilty of negligence. 

In Smathers vs P. & B. St Ry. Co., 226 Pa. 212, 215, it is 
said : "The one positive and imperative duty always required 
under such circumstances is to look when the tracks are reach- 
ed and immediately before attempting the crossing. Failure 
to perform this absolute duty will defeat a recovery under the 
authority of all our cases. In such a case no question can 
arise as to the proper j>lace to look or whether there is a better 
place, as in steam railroad grade crossing cases, because the 
settled rule is that the place to look is immediately before go- 
ing upon the tracks.'' 

In Keenan vs Union Traction Company, 202 Pa. 107, 109, 
plaintiff looked at a point 35 feet from the track and had an 
unobstructed view 319 feet in the direction from which the 
car was coming, and then drove upon the track. The court 
said: "But his misfortune is that he was careful but for an 
instant, when he should have continued to be watchful until 
the track, the real point of danger, was reached. If he had 
continued to look, he could have seen the car, just as those 
within it saw his team, 100 feet in front of it, when the horse 
was on or approaching the track." 

In Ervay vs W. S. & A. Tr. Co., 240 Pa. 440, the Court 
reiterated the principle that "the proper place to look is when 
close to the track or as stated in some of our cases at the 
edge of the track." In this case the plaintiff looked at the 
house line and saw a car 300 or 400 feet away approaching 
rapidly. When the horses' front feet were on the footway 
crossing, 15 feet from the tracks, he again looked and saw a car 
200 or 250 feet from the intersection. He did not look again, 
but acted on the assumption that he had time to cross and 
drove at a walk of three or four miles an hour. The Court 
held that there could be no recovery. 
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In Kanneberg vs Connestoga Traction Company, 215 Pa. 
555, the plaintiff looked when 25 or 30 feet from the crossing 
and drove on slowly without looking again, and was struck 
by the car he could have seen if he had looked when at the 
edge of the track. It was held that a non-suit was properly 
entered. 

The cases which the plaintiff cites do not modify the impera- 
tive doctrine above stated. 

In Sheetz vs United Traction Co., 49 Pa. Super. Ct. 177, the 
plaintiff looked where he could see 75 feet and looked again 
before his front mules stepped upon the track. There is no 
question in the case at bar such as in the case just cited, of 
the plaintiff miscalculating the chance of being able to clear 
the track. Hawthorn looked at the house line and then did 
not look again until the wheels of his truck were 2i>ont to 
drop into the depression at the track, when he had committed 
himself to the track, and at a point where he was unable to 
keep his truck off the track. 

In Gilmore vs Phila. R. T. Co., 253 Pa. 543, the Court said, 
546; "There may be a slight confusion in the testimony, but, 
when the examination is taken as a whole, it clearly justifies 
a finding that the plaintiff looked immediately before driving 
upon the west bound track." 

In Hobel vs M. & S. Ry. & L. Co., 229 Pa. 507; 233 Pa. 
450, the plaintiff looked at the house line where he could 
see 150 feet and drove a little further over the sidewalk and 
looked. "His testimony was that he kept looking at inter- 
vals, but not until his horses were entering on the track did 
he see the car." 

In Short vs Phila. R. T. Co., 68 Pa. Super. Ct. 357, the plaint- 
iff looked when his horses' heads were within 3 feet of the 
track. 

In Hamilton vs Consolidated T. R. Co., 201 Pa. 351, 354, the 
Court said as to the plaintiff's looking: "He continued to exer- 
cise prudence and care in this respect after" he had passed 
the house line. He had testified that the moment when he 
first could and did see the car it was 220 feet away from him 
and his horses were then about stepping on the track. 

In Grupp vs Phila. R. T. Co., 42 Super. Ct. 271, the plaintiff 
looked at the house line and saw the car 300 feet away. 

In Kauffman vs Pa. R. Co., 237 Pa. 9, the plaintiff continued 
to look until she drove upon the crossing and in McDyer vs 
Railway Co., 227 Pa. 641, the plaintiff stopped 3 feet from the 
nearest rail and looked and listened but did not see the car. 

In none of the cases cited by the plaintiff, or which we have 
discovered, has the rule been relaxed which makes it negli- 
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gence per se if one approaching a street car track fails to look 
at the house line of a city street and to continue to look until 
he reaches the edge of the track. The plaintiff testified in a 
definite and positive way that he looked when he was 4 feet 
and 3 inches north of the building line and again as he '''ap- 
proached the track or as the wheels dropped in the track" 
and again ''as the wheels mounted the southern rail" (Testi- 
mony p. 19). He also testifies in unmistakable language that 
the only two observations he made in an easterly direction 
from which he knew the car would come, were at the house Une 
and "when the front wheels of the truck were on the track." 
(Testimony p. 21). On page 35 he was asked about the de- 
pression of two inches along the car track and asked whether 
he saw that depression while approaching and he answered : 
"Yes, while approaching there I had my eyes open for ve- 
hicles in either direction, also in advance of my progress." 
We do not think this general language used in reference to 
seein^^ the depression in the street along the car tracks was 
sufficient to warrant the jury in drawing the inference that 
the plaintiff continued to look and that his definite testimony 
on page 21 was not correct. 

After careful consideration of all the evidence in this case 
we are of opinion that the plaintiff has not shown such a degree 
of care in looking for an approaching car as to absolve him 
from negligence. That bemg so, while we cannot enter judg- 
ment for the defendant notwithstanding the verdict because no 
request for binding instructions was presented, (Waugaman 
vs Henry, 72 Pa. Super. Ct. 94), yet it is the duty of a trial 
Court to see that no injustice is done and to administer justice 
in a broad way. Kohler vs Pa. R. Co. 135 Pa. 346. If this 
verdict were allowed to stand it would be an injustice which 
the Court ought not to permit. Keller vs Labaugh, 1 Dist. 
Rep. 544; Blotz vs Lehigh Valley R. R. 11 Kulp 98; Lonzer 
vs Lehigh Valley R. R., 196 Pa. 610. 

For these reasons a new trial is hereby granted. 



Oil Tanks 
Oil tanks — ^Weights and Measures. 

Oil tanks, used by producers of oil to store oil and from which 
oil is bought and run by refining companies, are not measures within 
the meaning of the Act of July 11, 1917, P. L. 799. 

Attorney's General Department. 

Opinion to William B. McGrady, Chief, Bureau of Stand- 
ards, Department of Internal Affairs. 

Swoope, Deputy Attorney General, September 30, 1921. 
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Your communication asking for an opinion from this De- 
partment as to whether tanks used by producers of oil in 
which to store their oil and from which it is bought and run 
by the refining companies can be classed as measures under 
the Act of July 24, 1913, P. L. 960, as amended by the Act of 
July 11, 1917, P. L. 799, duly received. 

In reply would say that the amendment of July 11, 1917, 
P. L. 799, to this Act provides as follows: 

''The inspectors shall take charge of and safely keep the 
proper standards. They shall be furnished by the chief of 
the Bureau of Standards of this Commonwealth with full 
specifications of tolerances and allowances to be used by them 
in the performance of their duties. Each inspector shall have 
power, within his respective jurisdiction, to test all instru- 
ments and devices used in weighing or measuring anything 
sold or to be sold, including instruments and devices for 
weighing at coal mines, and seal the same if found to be 
correct. Such test shall include all appliances connected or 
used with such instruments or devices.*' 

This amendment added to the instruments and devices to 
be tested all instruments and devices for weighing in coal 
mines. This was put in the Act because of an opinion ren- 
dered by this Department on July 7, 1914, and reported in 
24 District Reports, page 79, in which this Department held 
that there was no authority for the inspectors testing scales 
used by mine companies for the purpose of weighing the coal 
produced by the miners and thereby fixing the amount of 
wages payable to the miners. It was said in this opinion that 
the determination of these questions depends upon whether 
the scales in question may be said to be "used in weighing 
or measuring anything sold or to be sold/* and it was held 
that the Act was intended to apply only to instruments and 
devices used in weighing or measuring anything sold or to 
be sold. These same words as to weighing instruments and 
devices used in measuring anything sold or to be sold are 
used in the amendment of 191/ cited above. 

In North Carolina it was held that the Act as to weights 
and measures did not apply to scales used by a railway com- 
pany for weighing freight, and thereby fixing the cost of 
transportation. Nance vs Southern Ry. Co., 63 S. E. Rep. 116. 

Furthermore, the Act of May 5, 1921, Act No. 187, pro- 
vides that the Bureau of Standards is given power to ap- 
prove the "types" of all weights and measures and devices 
connected therewith, and to regulate and control the manu- 
facture and sale of the same. 
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The question you raise, therefore, is whether or not oil 
tanks used for the storage of oil and from which it is bought 
and run by the refining companies can be classed as measures 
from which the oil is sold, under the above cited Acts of 
Assembly. From a published report of Allen W. Corwin, 
Sealer of Weights and Measures of the County of Allegany, 
in the State of New York, I quote the following account of 
oil tanks, how they are used, and the methods adopted to 
measure their capacity and the quantity of oil contained 
within them: 

''Allegany County has approximately ten thousand pro- 
ducing oil wells with a daily production of sixteen hundred 
barrels of forty-two gallons each. The oil is pumped from 
the wells into storage tanks made of wood, or more recently 
of steel, with a capacity of ten to one hundred barrels. One 
storage tank usually serves several wells. These storage 
tanks are connected by pipe lines to the main oil line leading 
to the refinery, which may be hundreds or thousands of 
miles away. 

"The quantity of oil for which the producer is paid is de- 
termined by measuring the oil in the storage tank. When a 
new tank is set it is measured, this process being known in 
the oil country as 'strapping a tank/ This consists of taking 
the outside circumference at several points— depth, thickness 
of stave of wood, and any other necessary information which 
may apply to that particular tank. From this information a 
sheet is prepared called a 'tank table,' giving the name and 
number of the tank, owner of lease and land, and a table 
giving the capacity of the tank for each foot, inch and frac- 
tion of an inch of depth of the tank beginning at the bottom. 
In the calculation of this table the purchasing oil company is 
allowed 2 per cent, over for waste. When the tank is full 
the oil company's ganger is notified. The ganger measures 
the depth of oil in the tank before and after the oil is run 
into the line. These measurements are made with a 'gauge 
pole' which is made of wood, about three-fourths of an inch 
square and graduated in feet, inches and fractions of an inch. 

"The process of emptying a tank into the line is called 
'running a tank.' The ganger makes in duplicate a 'run 
ticket' giving the date, number of the tank, depth of oil before 
and after running, and if in cold weather the temperatures. 
By referring the run ticket to the tank table the amount of 
oil run can be readily computed. In cold weather it is neces- 
sary to heat the oil before running it into the line, and a 
deduction is made for expansion by computing from the 
temperature before and after heating. 
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'It is not difficult to compute the capacity of a steel tank 
of uniform diameter, but a wooden tank with varying diame- 
ters, inside wood, staves of different thickness, and irregu- 
larly shaped in most every way, is not so easily calculated." 

I am informed that the oil tanks used for storage purposes 
in the oil fields of Pennsylvania vary in capacity from five 
to one thousand barrels. 

The word "standard" is thus defined by the Appellate Court 
of Delaware: 

"Standard ex vi termini implies a measure or test which 
has the general concurrence or recognition of the class of 
persons engaged in the particular business or trade under 
consideration. Penn Steel Casting & 'Machine Company vs 
Iron Company, 41 Atl. 236-238. 

"Measure" is defined in the Century Dictionary as : "A unit 
or standard to determine linear or other dimensions, or other 
quantity of objects, by the comparison of them with it; a 
standard for the determination of a unit of reckoning." 

By Act of Assembly barrels are standardized, and con- 
tainers for fruits and vegetables are standardized, but there 
is yet no standardization of oil tanks. 

It seems to have been generally agreed in all the decisions 
of the different States that Weights and Measures laws were 
for testing the weights and measures used in small sales, such 
as those made by retail gfrocers, butchers, etc. 

Bartlett, J., said in the following case : "It is a requirement 
that when the provisions and other commodities are sold by 
weight or measure, the balance or measures used shall be 
such as have been stamped by the municipal authorities as 
correct and true. * * * In no event can the court resort 
to implication to read into a statute a penal ordinance or 
prohibition not expressed therein. In the clause of the ordi- 
nance under consideration there is no express provision for- 
bidding the sale of meat or provisions by the jar. * * * 
Such provision cannot be inserted by implication." City of 
New York vs Fredericks, 206 N. Y. 618. 

Oil tanks used for storage purposes from •which the oil is 
run to the refineries and sold to them come under none of 
these definitions of measures. Like the scales used by the 
check-weighman in mines they are not within the purview of 
the original law, and if they are to be included must be. in- 
cluded by amendment. We are strengthened in this conclu- 
sion by the practice of the other States containing oil fields. 
Oil tanks are not covered by the Weights and Measures Acts 
of Tennessee. In Texas they are not included in the Weights 
and Measures Laws, and are inspected only when oil is sold 
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by the tank. The laws of these States are similar to our own 
as to weights and measures. 

You are, therefore, specifically advised that tanks such as 
mentioned in your letter, used by the producers of oil in 
which to store their oil and from which it is bought and run 
by the refining companies, cannot be classed as measures 
under the Weights and Measures Law of July 24, 1913, as 
amended by the Act of July 11, 1917, P. L. 799. 



Charles N. Black, plaintiff, vs James F. Woodward, Secretary 
of Internal Affairs of the Commonwealth of Pennsylvania, 
and United States Shipping Board Emergency Fleet 
Corporation, a corporation of the District of Columbia, 
defendants. 

Equity — ^Jurisdiction— Xi«che8 — Dtrnwrrtr. 

Only g^oss laches can be set up by way of demurrer. 

When a bill in equity shows on its face that the act which plaintiff 
seeks to restrain threatens no injury to him, a demurrer on that 
ground will be sustained. 

A patent from the Commonwealth is, in effect, a quit-claim deed 
and conveys only such title as the Commonwealth may possess. If 
the Commonwealth has no title, the patentee gets nothing. 

The general rule is that courts cannot interpose, by way of in- 
junction or mandamus, to limit or direct the discretion and action 
of departmental officers in respect to pending matters within their 
jurisdiction and control. A bill in equity to restrain public officers 
from proceeding in official acts, without an averment that they are 
proceeding without legal authority, is demurrable. 

A court of equity has no jurisdiction to determine the legal title 
to real estate and the right of possession thereunder. 

One who files a caveat with the Board of Property of Pennsylvania 
is, in the absence of an appeal, bound by the conclusion of the board 
upon the question involved, raised by the caveat. 

Demurrer to bill in equity. C. P., Dauphin County, No. 
681, Equity Docket. 

Spencer Gilbert Nauman, J. E. B. Cunningham and Roberts, 
Montgomery & M. C. Keehan, for plaintiff. 

John McI. Smith and Thomas Raebum White, for U. S. 
Shipping Ehiergency Fleet Corporation. 

Geo. E. Alter, Attorney General, and Geo. Ross Hull and 
Wm. I. Swoope, Deputy Attorneys General, for James F. 
Woodward. 

Wickersham, J., October 20, 1921. 

The plaintiff complains that prior to September 14, 1917, 
together with Francis H. Bohlen, he was the owner in fee 
simple of a certain tract of land containing 54.91 acres, for- 
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merly in the bed of the Delaware River, being a part of a 
larger tract of land commonly known as "Hog Island." The 
said 54.91 acres were being formed by accretion, etc., over a 
period of years ranging from 1885 to 1917. On the 14th of 
September, 1917, the plaintiff and Bohlen granted and con- 
veyed to the American International Corporation the entire 
"Hog Island" tract of 846 acres, which included the parcel of 
54.91 acres above referred to, by deed in fee simple. The Real 
Estate Title Insurance and Trust Company of Philadelphia, 
before the conveyance was made, refused to insure the title 
for the said 54.91 acres tract of land above referred to, for the 
reasons that it contended there was neither a paper title of 
record nor a title thereto by adverse possession in the plain- 
tiff and Bohlen who relied upon a title acquired by accretion. 
They alleged that the land was added to the original shore 
line of which they were the sole riparian owners, gradually 
and imperceptibly over a long period of years by alluvial de- 
posit thereon. Upon the refusal of said Real Estate Title 
Insurance and Trust Company of Philadelphia to insure the 
title to said tract of land the American International Cor- 
poration refused to pay the plaintiff and Bohlen therefor; 
whereupon it was agreed between them that the sum of 
$110,000.00, tiie purchase price of said tract of 54.91 acres, 
should be deposited with the Real Estate Title Insurance and 
Trust Company of Philadelphia by the said American Inter- 
national Corporation pending the perfecting of the title to 
said land by the plaintiff and Bohlen, and the conveyance by 
them of a good and marketable title thereto to the said 
American International Corporation, and that any expenses 
incurred in obtaining such title was to be charged against 
and deducted from said fund. The said tract, however, was 
included in the conveyance by plaintiff and Bohlen of the 
entire tract of 846 acres to the said American International 
Corporation. 

A suit was brought by the plaintiff and Bohlen against the 
American International Corporation for failure to pay the 
purchase price therefor in the Court of Common Pleas No. 5 
of the County of Philadelphia, which resulted in a verdict in 
favor of the plaintiff, for $27,500.00. This verdict, on appeal, 
was reversed by the Supreme Court of Pennsylvania in an 
opinioril reported in 264 Pa., page 260, upon the ground, 
principally, that the plaintiff had not delivered a good and 
marketable title to the said 54.91 acres tract of land to the 
defendant. 

That the American International Corporation, after said 
decision of the Supreme Court was rendered, applied to the 
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defendant, James F. Woodward, Secretary of Internal Affairs, 
for a patent to said land, to which application the plaintiff 
and the said Bohlen filed a caveat. Hearings were had upon 
said application and caveat before the Board of Property of 
the G>mmonweaIth of Pennsylvania, after which a warrant 
was issued by the Secretary of Internal Affairs authorizing 
the survey and appraisement of said land for the purpose of 
granting a patent therefor, and a board of three appraisers 
was appointed who completed their labors and filed a report 
with the said James F. Woodward, Secretary of Internal 
Affairs, appraising said tract of 54.91 acres for the purpose 
of granting a patent, at $82,380.00. 

The plaintiff avers that he and Bohlen, on September H, 
1917, conveyed to the American International Corporation a 
good and marketable title to said tract of 54.91^ acres ; that 
no title to the same reposed in or now reposes in the Com- 
monwealth of Pennsylvania; and that James F. Woodward, 
Secretary of Internal Affairs, accordingly had and has no 
lawful right to authorize the granting of a patent therefor, 
or for any part thereof, nor had the Board of Property of 
the Commonwealth of Pennsylvania any lawful right to 
authorize the issuance of a warrant to survev and appraise 
said land as the property of the Commonwealth of Pennsyl- 
vania for the purpose of g^nting a patent therefor. 

That the plaintiff is disqualified from taking an appeal from 
the said order of the said Board of Property for the reason 
that he and Bohlen granted and conveyed the title to the 
said premises to the said American International Corporation 
by a fee simple deed, and there is accordingly no title remain- 
ing in the plaintiff on which to found an ejectment proceeding. 

That the American International Corporation, on March 2, 

1920, conveyed all its right, title and interest in said tract of 
846 acres to the defendant, the United States Shipping Board 
Emergency Fleet Corporation; by separate instrument bear- 
ing the same date, the said American International Corpora- 
tion assigned and transferred to the United States Shipping 
Board Emergency Fleet Corporation all its right, title and 
interest in and to the application for a patent to said tract of 
54.91 acres filed by the American International Corporation, 
and also assi^ed to the said United States Shipping Board 
Emergency Fleet Corporation all its right, title and interest 
in said fund of $110,000.00 now on deposit with the Real 
Estate Title Insurance and Trust Company of Philadelphia. 

That by assignment dated the second day of February, 

1921, the said Francis H. Bohlen sold and assigned all of his 
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interest in and to the said fund of $110,000.00 now on deposit 
as aforesaid, to the plaintiff. 

That the said James F. Woodward, Secretary of Internal 
Affairs, is ready to grant a patent for said tract of 54.91' acres 
to the defendant. United States Shipping Board Etoergency 
Fleet Corporation, upon payment of the sum of $82,380.00, 
being the valuation for this purpose placed thereon by the 
said appraisers. 

The plaintiff further alleges that the action of James F. 
Woodward, Secretary of Internal Alffiairs of the Common- 
wealth of Pennsylvania, in issuing a warrant to survey and 
appraise said land for the purpose of granting a patent there- 
for acted unlawfully without authority and in violation of 
the rights of the plaintiff, who, alleging he is without adecjuate 
remedy at law, need^ equitable relief and prays that an injunc- 
tion issue preliminary until final hearing and perpetual there- 
after : 

1. Enjoining and restraining the defendant, James F. 
Woodward, Secretary of Internal Affairs of the Common- 
wealth of Pennsylvania, from executing any patent or other 
instrument conveying or intended to convey to the defendant, 
United States Shipping Board Emergency Fleet Corporation, 
its successors or assigns, or to any other persons or corpora- 
tion, any title to the said tract of 54.91 acres; 

2. Enjoining said secretary from accepting on behalf of the 
Commonwealth of Pennsylvania, and enjoining and restrain- 
ing the defendant, the United States Shipping Board Emer- 
gency Fleet Corporation, from payin|^ any sum whatsoever as 
consideration for the granting of said patent; 

3. Enjoining and restraining the defendant, the said United 
States Shipping Board Emergency Fleet Corporation, from 
using or attempting to use any part of said fund of $110,000.00, 
for the payment of a patent therefor or for any other purpose 
save to recompense the plaintiff for the conveyance of the 
title to said land ; 

4. That a decree be entered ordering and directing the de- 
fendant, United States Shipping Board Emergency Fleet 
Corporation, to take such steps as shall be necessary to cause 
the said fund of $110,000.00, now on deposit as aforesaid, to 
be paid and delivered to the plaintiff forthwith; 

5. Such other and further relief, etc. 

The defendant, the United States Shipping Board Emer- 
gency Fleet Corporation, filed its answer to the bill of com- 
plaint of the plaintiff alleging among other things this suit 
is in substance, fact and effect against the United States of 
America to the bringing and maintenance of which the United 
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States of America has not consented; and, moreover, this 
suit is not one of equitable cof^izance in that it is an attempt 
by the plaintiff to try the title to the real estate described in 
his bill of complaint in equity instead of at common law ; and 
generally denying the jurisdiction or power of this court to 
entertain the bill of complaint. 

For the reasons hereafter given we think the demurrer of 
the United States Shipping Board Emergency Fleet Corpora- 
tion must be sustained. 

The defendant, James F. Woodward, Secretary of Internal 
Affairs of the Commonwealth of Pennsylvania, filed his de- 
murrer to the bill of the plaintiff setting forth five reasons 
therefor. We filed an opinion over-ruling this demurrer be- 
cause it failed to state the particulars and assign the reasons 
or grounds thereof in detail, as required by rule No. 32 of 
the rules in equity as adopted by the Pennsylvania Supreme 
Court and revised and amended to November 1st, 1920. Ten 
days were allowed James F. Woodward, Secretary of Internal 
Affairs, to file an amended demurrer, with which he complied 
October 3, 1921. 

The first cause of demurrer of the said James F. Woodward, 
Secretary of Internal Affairs of the Commonwealth of Penn- 
sylvania, alleges : 

"That upon the face of the plaintiff's bill it appears that 
for a period of more than twelve months he failed and neg- 
lected to bring his action, during which time the Common- 
wealth of Pennsylvania and the United States Shipping Board 
Emergency Fleet Corporation, the defendants, expended 
moneys upon the faith of the adjudication theretofore made 
by the Board of Property, wherefore the plaintiff, by reason 
of his laches is not entitled to equitable relief." 

We think this cause of demurrer cannot be sustained. The 
cases have consistently held that only gross laches can be 
set up by wav of demurrer: Corbett's Estate, 10 District Re- 
ports 59; Exiwards vs Railway Company, 268 Pa., 228, in 
which it was said by the late Chief Justice Brown: 

"The question of laches does not depend, as does the statute 
of limitations, upon the fact that a certain definite time has 
elapsed since the cause of action accrued, but whether, under 
the circumstances of the particular case, plaintiff is chargeable 
with want of due diligence in failing to institute or prosecute 
hisproceeding." Townsend vs Vanderwerker, 160 U. S. 262. 

Tne second cause of demurrer alleged is : 

"That upon the face of the plaintiff's bill it appears that 
the act which he seeks to restrain, to wit: the issuance of a 
patent for the land described in the bill, does not threaten 



1921 DAUPHIN COUNTY REPORTS 371 

Charles N. Black vs James F. Woodward et al. 

any injury to the plaintiff, for the reason that it will not affect 
either his title to said land or his right to the purchase money." 

We think this cause of demurrer must 'be sustained. The 
patent of the Commonwealth of Pennsylvania is in effect a 
quitclaim deed from the Commonwealth and therefor conveys 
only what title the Commonwealth may possess; if the Com- 
monwealth has no title the patentee gets nothing: Act of 
Aipril 9, 1781, 1 Smith's Laws, 529; Act of April 5, 1782, 2 
Smith's Laws, 13; Act of June 27, 1913, P. L. ftSS; Sergeant's 
View of the Land Laws of Pennsylvania, pages 72, 168, 171. 

Section 3 of the Act of April 5, 1782, 2 Smith's Laws 13, 
2 Stewart's Purdon, 2209, provides as follows : 

"Provided that no determination of this Board of Property 
shall be deemed, taken or construed to extend, in any manner 
whatever to the preventing either of parties from bringing 
their action at the common law, either for the recovery of 
possession or determining damages for waste or trespass ; but 
the courts of law shall remain open to the said parties in as 
full and ample manner as if no determination had ever been 
given." 

The third, fourth, and fifth causes of demurrer raise the 
question of jurisdiction of the court and may be considered 
together. It is claimed by the Commonwealth in the third 
cause of demurrer that this court has no jurisdiction, for the 
reason that the granting of a patent in pursuance to an adjudi- 
cation of the Board of Property is the exercise by a public 
officer of an official duty involving the exercise of judgment 
and discretion. 

Recapitulating the salient facts stated in the bill it appears 
that prior to September 14, 1917, the plaintiff entered into 
certain option agreements with the American International 
Corporation, binding himself to sell and transfer to it a tract 
of land containing 846 acres, which included the fifty-four 
acres described in his bill. After these agreements had been 
entered into and before the purchase money was paid and the 
title transferred, the title of the property was submitted for 
examination to the Real Estate Title Insurance and Trust 
Company of Philadelphia, a corporation engaged in the busi- 
ness of examining titles to real estate and insuring the same. 
This corporation reported, prior to the transfer, that the 
plaintiff could not give clear and undisputable title to the 
fifty-four acres. The plaintiff then knew, or should have 
known, that the Commonwealth had title, or at least color 
of title, to this land; he was thus put upon notice that his 
title was defective and that some steps would have to be 
taken to divest the Commonwealth of whatever right it might; 
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have and to secure for himself a perfect title. Notwithstanding 
this notice, he voluntarily executed a deed for the entire 84o 
acres, which included the fifty-four acres, and by delivery of 
this conveyance to the American International Corporation 
divested himself of whatever title he might have had. He 
thereupon brought suit against the American International 
Corporation for failure to pay the purchase price therefor, in 
the Court of Common Fleas No. 5 of the Counter of Philadel- 
phia, and obtained a judgment in his favor; this judgment was 
reversed by the Supreme Court in an opinion reported in 264 
Pa., page 260. It was there held that : 

"An action for the purchase money of land is in legal effect 
a petition or bill for specific performance of the contract of 
purchase and is governed by the same equitable principles; 
hence, whether the proceeding be by petition, bill, or action 
of assumpsit to recover the purchase money, the vendee is 
not obliged to take a doubtful title ; and every title is doubtful 
which invites or exposes the party holding it to litigation. 
* * * If there be a color of an outstanding title which 
may prove substantial though there is not enough evidence 
to enable the chancellor to say that it is so, a purchaser will 
not be held to take it and encounter the hazard of litigation 
with an adverse claimant." 

After stating this Mr. Justice Simpson, writing the opinion 
of the Supreme Court, concludes: 

"To now compel defendant to take title would subject it 
to that hazard. If the Commonwealth ever contests plain- 
tiff's title she may be able to show such a state of. facts as 
would prevent the doctrine of accretions from applying. In 
any event there is at least 'color of an outstanding title' in 
her, and though there may be 'nothing in evidence to enable 
the chancellor to say' she has the better title, defendant is not 
required to 'encounter the hazard of litigation* with her. 

"The judgment of the court below is reversed without preju- 
dice to plaintifFs right to hereafter demand the purchase 
money of said land whenever they can give this defendant a 
marketable title thereto." 

After this decision was handed down the American Inter- 
national Corporation made application to James F. Wood- 
ward, Secretary of Internal Affairs, for a patent to said land, 
to which application the plaintiff and his former partner, 
Francis H. Bohlen, filed a caveat and hearings were had upon 
said application and caveat before the Board of Property of 
the Commonwealth of Pennsylvania. The conclusion of the 
said Board is found in Exhibit "A" of the plaintifFs bill of 
complaint, and is as follows: 
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"It appearing that the requirements of the Act of 1913 have 
been complied with by the said applicant, the application is 
allowed and the caveats against the same dismissed." 

The granting of the patent follows as a matter of course 
the adjudication in favor of the application, as it is only a cer- 
tified record of the adjudication. A court of equity would 
have no jurisdiction to interfere with the adjudication of the 
Board of Property and it would seem to us to naturally follow 
that it would now have no right to interfere with the issuing 
of a patent in pursuance. of the said adjudication. This pro- 
cedure is under the Act of May 3, 1909, P. L. 413, which gives 
to the Secretary of Internal Affairs discretion as to surveys 
and finding the land vacant. While it is true that the appli- 
cation in this case was made under the provision of the Act of 
June 27, 1913, P. L. 665, in reference to patenting lands in the 
beds of navigable rivers, yet Section 2 of said act provides: 
"Any such land shall thereafter, upon application, be surveyed, 
appraised and patented in the same manner as other vacant 
or other unappropriated land may now be surveyed, appraised 
and patented," which proceeding, as we have stated, is author- 
ized by the Act of May 3, 1909, P. L. 413. 

The plaintiff, in support of his contention that the court 
has jurisdiction to hear and determine this case, directs our 
attention to the Act of 19th March, 1903, P. L. 32, being an 
Act amending Section 1 of an act entitled, "An act relating 
to mandamus," approved the 8th day of June, A. D. 1893, 
which provides, inter alia, that the several courts of common 
pleas within the respective counties should have power to 
issue writsof mandamus to all officers and magistrates elected 
or appointed in or for the respective county * * * or 
having their chief place of business within such county; 
* * * and the court of common pleas of the county in 
which the seat of government is or may be located shall have 
power, and it shall be required to issue the writ of mandamus 
to the * * * Secretary of Internal Affairs, * * ♦ etc. 
The plaintiff also in support thereof, directs our attention to 
the Act of 26th June, 1895, P. L. 315, providing for a separate 
appearance docket for all cases in which the Attorney General 
appears officially for the Commonwealth in the courts of the 
county in which the seat of government is situated; also to 
United States vs Lee, et al., 106 U. S. 196, and Louisville and 
N. R. Co. vs Bosworth, 209 Federal, 380, in support of his 
contention that this court sitting in equity has authority to 
control the discretion of the Secretary of Internal Affairs. We 
quite ag^ee that if the act of the Secretary of Internal Affairs 
in this proceeding was entirely ministerial the authorities 
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cited would be controlling. We think, however, that the 
cases cited are clearly distinguishable. Louisville et al. vs 
Bosworth, holds that such action is maintainable "if for any 
reason the officer has no right to take such action, and it will 
be a wrong to plaintiff which equity will enjoin." How it 
can be said with any reason that the act of the Secretary of 
Internal Affairs in issuing a patent to the American Interna- 
tional Corporation, after such patent has been authorized by 
the Board of Property in a proceeding in which the plaintiff 
was an active and interested party^ is "an act contrary to 
law," we fail to comprehend. The Lee case reported in 106th 
U. S. holds that the United States cannot be sued as a party 
defendant in any court whatever except where Congress has 
provided for such suit, but it was expressly held "this exemp- 
tion is, however, limited to suits against the United States 
directly and by nan^, and cannot be successfully pleaded in 
favor of officers and agents of the United States when sued 
by private persons for property in their possession as such 
officers and agents." It is not contended in the case at bar 
that the Secretary of Internal Affairs is in possession of land 
belonging to the plaintiff. Whether title to the land in dispute 
is in the Commonwealth raises another question of jurisdiction 
which we will discuss hereafter. 

The general rule is that the courts cannot interpose by in- 
junction or mandamus to limit or direct the discretion and 
action of departmental officers in respect to pending matters, 
within their jurisdiction and control. * * ♦ It has been 
decided that the action of the Secretary of the Interior, di- 
recting the commissioner of the land office to cancel an entry 
of land is within the exclusive control of the department and 
cannot be interfered with by injunction while the matter is 
pending, and the United States Circuit Court has no power 
to stay the Land Department in the discharge of a duty which 
is not ministerial, but involves the exercises of judgment and 
discretion; Joyce on Injunctions, Section 54; City of New 
Orleans vs Paine, 51 Fed. 833, affirmed in 147 U. S. 261. 

In Pennsylvania it has been held that a bill filed to restrain 
public officers from proceeding in official acts, but without 
any averment that they are proceeding without lawful author- 
ity is demurrable: Appeal of the County of Delaware, 119 
Pa. 159. 

In the case at bar the Secretary of Internal Affairs is given 
by Act of Assembly, discretionary power as to the survey, and 
to him and to the other state officials as to the appointment 
of appraisers and he is also clothed with power to collect for 
the state the amount of the appraisement and to withhold the 
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patent until the money is paid; furthermore, he has express 
statutory authority to grant the patent to the applicant there- 
for. We think this cause of demurrer should be sustained. 

The Commonwealth further contends that this court sitting 
in equity has no jurisdiction to grant the relief prayed for 
because the ownership of land is involved and this is the vital 
question in the case, — ^the question which settles and deter- 
mines the issue between the plaintiff and the demurrant. 

The equity powers of this court are conferred by Article V, 
Section 20, of the Constitution of Pennsylvania, which pro- 
vides : 

"The several courts of common pleas, besides the powers 
herein conferred, shall have and exercise within their respec- 
tive districts, std>jects to such changes as may be made by 
law, such chancery powers as are now vested by law in the 
several courts of common pleas of this Commonwealth, or as 
may hereafter be conferred upon them by law." 

"The powers conferred upon them by law" were determined 
and limited by Section 13 of the Act of June 16, 1836, P. L. 
784, as amended and extended by Section 1 of the Act of Feb- 
ruary 14th, 1857, P. L. 39, paragraph V of which provides : 

"V. The prevention or restraint of the commission or con- 
tinuance of acts contrary to law, and prejudicial to the in- 
terests of the community or the rights of individuals." 

That the owners of property may not be deprived thereof 
except by trial by a jury according to the course of the com- 
mon law is fundamental and the rights of the Commonwealth 
and its citizens in the enjoyment of the rights of property are 
protected by the Fourteenth Amendment to the Constitution 
of the United States which provides : ' 

"Nor shall any state deprive any person of life, liberty or 
property without due process of law" ; and by Article I, Sec- 
tion 6, of the Constitution of Pennsylvania, which provides: 
"Trial by jury shall be as heretofore, and the right thereof 
remain inviolate." 

The title to the fifty-four acres of land mentioned in the 
bill filed in this case is involved. The plaintiff claims he has 
an absolute title to the land which he has conveyed to the 
American International Corporation, and that this proceeding 
is instituted for the purpose of collecting the purchase money ; 
but the Commonwealth of Pennsylvania also claims title to 
this land and to grant the equitable relief claimed by the plain- 
tiff and direct that the $110,000.00 now held by the Real 
Estate Title Insurance and Trust Company of Philadelphia 
be paid to the plaintiff would result in depriving the Com- 
monwealth of Pennsylvania of the title which it claims it has 
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and which appraisers have valued at $82,380.00. We do not 
think we have the power to grant the relief claimed by the 
plaintiff. The Supreme Court of Pennsylvania, when this case 
was before it, closed its opinion with the significant words 
that while the judgment for a part of the purchase money 
claimed in the suit by the defendant against the American In- 
ternational Corporation was reversed, this reversal was "with- 
out prejudice to the plaintiffs' right to hereafter demand the 
purchase money of said land whenever they can give to de- 
fendant a marketable title thereto." Our attention has not 
been directed to anything upon the record in this case which 
shows or even suggests tlmt the plaintiff has complied with 
this very reasonable direction of the Supreme Court of Penn- 
sylvania that he furnish and supply to the defendant a good 
and marketable title to the real estate; and until he has so 
complied he cannot successfully set up in this court of equity 
a claim to all of the said purchase money so placed in escrow. 
To permit him to so do might result in a serious loss to the 
Commonwealth of Pennsylvania if it can show a title to said 
tract. Furthermore, the defendant, the United States Ship- 
ping Board Emergency Fleet Corporation, would thus be com- 
pelled to pay for a title which is doubtful ; this, the Supreme 
Courts holds they cannot be required to do: Black et al. vs 
American I. Co. supra. 

In Pennsylvania Canal Co. vs Middletown and Harrisburg 
Turnpike Co., 1 District Reports, 663, in which the title to a 
narrow strip of land in the Borough of Steelton was in dis- 
pute, and was claimed by plaintiff and defendant, this court 
held that a court of equity has no jurisdiction to determine 
the legal title to real estate and the right of possession there- 
under. President Judge Simonton, in a very able and con- 
vincing opinion has collected the authorities upon the subject 
and concludes as follows: 

'In accordance, therefore, with the doctrine recogfnized and 
enforced in the cases above cited, and without any expression 
of opinion on the merits of the case, we must decide that we 
have no jurisdiction to continue the preliminary injunction, 
and that it must be, and it is therefore hereby aecreed to be 
dissolved." 

The reasoning of Judge Simonton is so convincing that we 
have no hesitancy in adopting it as our own and reach the 
same conclusion with regard to the rights of the plaintiff in 
this case which he reached in the case above quoted. We 
think the Commonwealth is entitled to have its title to the 
land in dispute submitted to and passed upon by a jury: 
Norris' Appeal, 64 Pa. 275, where it was said by Mr. Justice 
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Strong, in construing the Acts of 1858 and 1859, purporting 
to confer upon the courts of common pleas jurisdiction in 
cases of disputed boundaries: 

*lt cannot mean that the Legislature may confer upon the 
Supreme Court and the Courts of Common Pleas the power 
of trying according to the course of chancery, any question 
which has always been triable according to the course of law 
by a jury. If it can, then an ejectment founded solely on 
legal title, an action of debt on a bond', or a replevin, or an 
action of trespass may be sent into chancery, all contested 
facts in it to be decided by the judge, and the intervention of 
a jury be unknown. Then what has become of the constitu- 
tional right of the citizen? Such a doctrine would startle the 
people of this Commonwealth, and justly, for it would de- 
prive them of one of their most valuable privileges. No power 
in our government can take from the litigant the right to 
have his case tried by a jury, substantially in the mode and 
with the same effect as that which belonged to jury trials in 
similar cases, when the Constitution of 1776 was adopted." 
See also Washburn's Appeal, 105 Pa. 480; O'Neil vs McKees- 
port, 201 Pa. 386; Scanlin vs Conshohocken Borough, 209 Pa. 
48; and Penna. Coal & Coke Co. vs Jones, 30 Pa. Superior 
Court Reports, 358; Nanheim vs Smith, 253 Pa. 380. 

It is quite true that the plaintiff in his brief and his counsel 
in their oral argument contended that the court has jurisdic- 
tion by stating that the plaintiff does not seek to recover any 
land, but is mainly seeking to recover the purchase money 
for land ; that the action is not an action to establish his title 
to land because he expressly admits that he does not have 
the title and avers that he has conveyed his title to the 
American International Corporation ; but this contention seems 
to overlook the first prayer of his bill, which is a prayer — 
"enjoining and restraining the defendant, James F. Wood- 
ward, Secretary of Internal Affairs of the Commonwealth of 
Pennsylvania, from executing any patent or other instrument 
conveying or intended to convey to the defendant. United 
States Shipping Board Emergency Fleet Corporation, its suc- 
cessors or assigns, or to any other person or corporation any 
title to the said tract of 54.91 acres." 

We think, therefore, that the bill presents a clear case of 
an attempt by proceeding in equity without the intervention 
of a jury and contrary to the course of common law to de- 
prive the Commonwealth of Pennsylvania of its property and 
to divest its title. This result cannot be accomplished in a 
court of equity. If we were to proceed to a final hearing the 
result would probably be that the plaintiff would proceed to 
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prove title to the land on September 14, 1917, and he would 
also endeavor to prove that the G>mmonwealth did not at 
that time, or any other time, have any title to the land in 
question. Without this proof he could not recover the pur- 
chase money: Black vs American International Corporation, 
supra. The Commonwealth, on the other hand, would be re- 
quired to defend by showing what title it had, after which the 
court would be obliged to find the facts — ^whether the plain- 
tiff had any title prior to September 14, 1917, and whether 
the Commonwealth had any title either then or now — ^and the 
finding of these facts adversely to the Commonwealth and an 
injunction granted thereon would have precisely the same 
force and effect as a verdict in an action of ejectment against 
the Commonwealth. 

A "court of equity," in the absence of fraud, has no jurisdic- 
tion to deprive a party of his legal title to land by a decree; 
that is solely within the jurisdiction of a "court of law" : North 
Shore R. R. Co. vs Penna. Co., 193 Pa. 641. 

The plaintiff in his brief suggests this is a bill to remove 
a cloud from a title and in support of his contention cites 
Heppenstall vs Leng, 217 Pa. 491 ; Gray vs Citizens Gas Co., 
206 Pa. 303 ; and City Ice Co. vs Merchants Ice Co., 48 County 
Court Reports, page 1. The last two of these cases were bills 
for specific performance and throw no light upon the ques- 
tion of jurisdiction raised in this case. 

In Heppenstall vs Leng it was held that a court of equity 
has jurisdiction to remove clouds from a title whenever a 
deed or other instrument exists which may be vexatiously 
or injuriously used against a party if the evidence to impeach 
or invalidate it is lost, or which may throw a cloud or suspicion 
over his title or interest, and he cannot immediately protect 
or maintain his right by any course of proceeding. When 
these facts appear in the case a court of equity will afford 
relief by directing the instrument to be delivered up and can- 
celled or by making any other decree which justice or the 
rights of the parties may require. A careful reading of the 
opinion of Mr. Justice Mestrezat clearly shows that this was 
a bill to remove a cloud from the title of the plaintiff. It ap- 
pears from the pleadings in the case that the plaintiff purchased 
a tract of land which had been subject to a mortgage; that at 
the time of the purchase the mortgagees released the land 
from the lien of the mortgage; subsequently the mortgagees 
were paid the mortgage money; later they instituted a fore- 
closure proceeding and sold the land to the defendant's prede- 
cessor in title. It thus appeared that the plaintiff in the bill 
had secured a title free of the lien of the mortgage, that the 
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mortgage had been paid and that the supposed title of the 
defendant was founded upon what piu-ported to be a valid 
foreclosure proceeding under the mortgage. The purpose of 
the bill was to move the court to declare a mortgage satisfied 
which had in fact been paid and which in equity and good 
conscience should have been satisfied. 

The case is clearly distinguishable from the case at bar 
which we are now considering. The plaintiff in this case 
with a full knowledge of the outstanding title of the Common- 
wealth conveyed whatever title he had to the Ajnerican Inter- 
national Corporation. He made this conveyance notwith- 
standing the fact that at the time he was in possession of the 
property and should have delayed said conveyance until his 
title thereto was established. After the Board of Property 
of the Commonwealth of Pennsylvania had reached its con- 
clusion and filed its written findings with the Secretary of 
Internal Affairs he would have had his remedy by action of 
ejectment under the Act of 1792. 

Under the decision of the Supreme Court in Black et al vs 
American International Corporation, and after the decision of 
the Board of Property was rendered, it became the duty of 
the plaintiff, if he wished to press his claim for the purchase 
money so left in escrow, to bring an action to recover the 
same within the six months allowed him by the Act of 1792. 
Sttth action being equitable in its nature, the rights of the 
plaintiff to a portion of the purchase monojr and the rights of 
the Commonwealth of Pennsylvania and of the United States 
Shipping Board Emergency Fleet Corporation, the applicant 
for the patent the person now in possession of the land in 
controversy, could all have been adjusted, particularly as it 
appears the plaintiff and his vendees had entered into a con- 
tract as to the purchase money left in escrow by which the 
plaintiff was to recover whatever was left of said money after 
deducting the cost and expenses of perfecting the title. (See 
paragraphs 8 and 9 of plaintiff's bill.) 

This case must also be distinguished from the case of Hep- 
penstall vs Leng, in that, 

(1) The state was not a party of the bill, and both the 
plaintiff and defendant were private citizens. The state had 
no claim to the land. 

(2) Both parties were out of possession. 

In the case at bar one of the defendants, the United States 
Shipping Board Emergency Fleet Corporation, being the suc- 
cessor to the American International Corporation, which was 
the successful party before the Board of Property, is con- 
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sidered to be in possession of the land in controversy: Bur- 
ford vs McCue, 53 Pa. 427. 

"If the defendant, or any one claiming under him, or any 
one claiming adversely to the plaintiff's title, was in posses- 
sion of the premises, the plaintiff would be put to his eject- 
ment:" Heppenstall vs Leng, 217 Pa. 491-494. 

Nor can the bill filed in this case be held to be a bill of 
peace, for, "to entitle the plaintiff to relief in such cases, the 
concurrence of three particulars are essential; he must have 
been in possession of the property; he must have been dis- 
turbed in its possession by repeated actions at law, and he 
must have established his right by successive judgments in 
his favor:" Holland vs Challen, 110 U. S. 19. 

In the present case the bill is not a bill to quiet title be- 
cause it is not brought to prevent a multiplicity of suits against 
the plaintiff by a successful litigant in ejectment cases, nor is 
it a bill to remove a cloud from a title because it is apparent 
from the facts in the bill and in the adjudication of the Board 
of Property which is attached to it that the right of the Com- 
'monwealth is not a mere "cloud" but is so substantial that 
if evidence of it were offered in an action at law the case 
would go to the jury. 

The plaintiff cited the following cases to demonstrate that 
equity will sometimes assume jurisdiction in cases involving 
title to land, to wit: Sears vs Scranton Trust Company, 228 
Pa. 127; Penna. Co. vs Railroad Co., 204 Pa. 356; and Wil- 
helm's Appeal, 79 Pa. 120. These cases are all based upon 
the principle decided by the Supreme Court in Sears vs 
Scranton Trust Co., supra, in these words: 

"The fact that ejectment might lie will not necessarily oust 
the jurisdiction of equity. * * * Whatever may be 
the prayer of a bill, if the kernel of the controversy is the legal 
title to land, then equity cannot be invoked; but where the 
question of legal title' is incidental and subordinate to other 
elements which call for the exercise of equitable remedies, 
equity will take and retain jurisdiction." 

We have already held that the kernel of the controversy 
in this case is the legal title to the 54.91 acres tract. Having 
conveyed whatever title he had in the 54.91 acres tract to the 
Aimerican International Corporation, * the plaintiff divested 
himself thereof and he cannot now be heard to complain be- 
cause having divested himself of his title he cannot maintain 
an action! of ejectment and therefore cannot establish his 
title. 

It appears from the pleadings that the plaintiff filed a caveat 
before the Board of Property, and appeared and presented evi- 
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dence before that body. Section 11 of the Act of April 3, 1792, 
2nd Smith's Laws, 74, applies to the leading question in this 
proceeding. The issuance of a patent under this section is 
binding and conclusive against "all parties and privies to the 
said caveat or suit" and is not binding or conclusive upon 
other parties. The patent issued by the Commonwealth is 
nothing more than its quitclaim deed evidencing the transfer 
from the Commonwealth to the patentee of whatever right, 
title or interest the Commonwealth may have in the lands 
patented. It follows, therefore, that the plaintiff, by filing of 
his caveat made the findings of the Board of Property binding 
and conclusive against him. 

The sixth cause of demurrer alleges : 

"That upon the face of the plaintiff's bill it appears that 
the plaintiff has an adequate remedy at law."; and the sev- 
enth cause alleges: 

"That upon the face of the plaintiff's bill it appears that the 
plaintiff does not now have and never did have an undisputed 
legal title to the land in controversy nor to all of the purchase 
money in escrow, wherefore he is not entitled to the relief 
prayed for." 

We consider our conclusions relating to the third, fourth 
and fifth causes of demurrer to be conclusive, and therefore 
we only say in disposing of the sixth and seventh causes of 
demurrer that they are sustained. We think the plaintiff 
in this case has an adequate remedy at law : Black vs Ameri- 
can International Corporation, supra; Mercantile Library Co. 
vs U. of P., 220 Pa. 328. 

It appears from the record in this case that the plaintiff 
does not have an undisputed legal title to the land in con- 
troversy nor to all of the purchase money in escrow, and 
therefore an injunction ought not to issue: Hicks vs Gas 
Co., 207 Pa. 570; Nanheim vs Smith, 253 Pa. 380. 

In accordance, therefore, with the doctrine recognized and 
enforced in the cases above cited, and without expression of 
opinion on the merits of the case, we must decide that we have 
no jurisdiction to grant the relief prayed for, and that the de- 
murrer of the 'United States Shipping Boardjr Emergency 
Fleet Corporation, and all the causes of demurrer but the first 
of James F. Woodward, Secretary of Internal Affairs of the 
Commonwealth of Pennsylvania, are sustained, and the bill 
dismissed. 
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Eugene P. Ochs vs Wm. P. Musketnuss and Clara M. 

Musketnuss 

Mechanic's fien-^trikiiig off. 

Section 23 of the Act of June 4. 1901, P. L. 439, does not authorize 
a court to strike off a mechanic's lien, regular on its face, for matters 
dehors the record. 

Rule to strike off mechanic's lien. C. P. Dauphin County, 
No. 1121, September Term 1920. 

A. Ross Walter, for plaintiff. 

S. S. Rupp, for defendant. 

Spencer Grilbert Nauman, for Harrisburg Trust Company. 

Fox, J., November 7, 1921. 

This case is before the court on a rule to show cause why 
the mechanic's lien as filed should not be stricken off. The 
petitioner for the rule, being the Harrisburg Trust Company, 
a mortgage creditor of the defendant, the mortgage and me- 
chanic's lien embracing the same premises. 

A mechanic's lien, proper and regular in form, was filed on 
October 23, 1920, by the plaintiff above named, against the 
defendants above named; a scire facias sur mechanic's lien 
was issued on the 15th day of November, 1920, to which an 
affidavit of defense was filed by the defendants on Novem- 
ber 29, 1920, averring amongst other things : "that the plaint- 
iff is not entitled to judgment in this action for the reason 
that on or about July 13, 1920, he executed and delivered to 
the defendant a release of his said lien, claims and demands 
against the defendants and the said building and premises for 
work done, or for materials furnished for erecting and con- 
structing the said bungalow." 

That on the 19th day of January, 1921, the Harrisburg 
Trust Company presented its petition, averring amongst other 
things that it is the holder of a mortgage given by William 
R. Musketnuss and Clara M. Musketnuss, under date of June 
14, 1920, in the amount of $2800.00, duly recorded and secured 
upon the same premises against which the above mentioned 
mechanic's lien has been filed by the said Ochs; and that the 
said Ochs executed a release of mechanic's lien to the said 
William R. Musketnuss and Clara M. Musketnuss who de- 
livered the said release of Hen to the petitioner, and who 
acting upon the faith thereof advanced money to the extent 
of $2100.00 on the said mortgage ; that the said Ochs filed the 
above mentioned mechanic's Hen, which if permitted to re- 
main, would be a prior lien to the mortgage aforesaid and 
prayed that it be made a party to this proceeding (scire facias 
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sur mechanic's lien) and that a rule be granted to show cause 
why the lien as filed should not be stricken oflf, and that pro- 
ceedings on the claim pending the hearing should be stayed 
as justice shall require. 

Whereupon on the 19th day of January, 1921, the court 
granted a rule as follows : 

"And now January 19th, 1921, upon consideration of the 
foregoing petition, and upon motion of counsel for the Har- 
risburg Trust Company a rule is granted on the plaintiff to 
show cause why the lien as filed should not be stricken off. 
Rule made returnable the 21st day of January, 1921." 

To which rule the plaintiff Ochs on the 28th day of Jan- 
uary, 1921 filed an answer, and denied amongst other things, 
that the said Harrisburg Trust Company paid or advanced 
moneys on account of said mortgage to the extent of $2100., 
but to the extent of $1600. only, and further denied that the 
said Harrisburg Trust Company advanced any money on the 
faith of the release of the mechanic's lien. But that the said 
release was delivered to the defendants on the express con- 
dition that before the same became operative or in any man- 
ner effective against the plaintiff or any person or persons 
signing the same there should be paid to the plaintiff the sum 
of $2800.00 in cash, and that this condition so placed upon the 
delivery and operation of the said release was communicated 
to the Harrisburg Trust Company previous to the payments 
of any moneys by the Trust Company on account of the said 
mortgage. 

The answer raises two clear questions of f apt : 

1st, was the release with the knowledge of the petitioner 
given by the plaintiff to the defendant upon the express con- 
dition that before it became operative and effective against 
the plaintiff or any person or persons signing the same, there 
should be paid to the plaintiff the sum of $2800.00? 

2nd, was the sum of $2100.00 paid or advanced by the said 
petitioner, the mortgagee, on account of the mortgage or 
was $1600. only paid or advanced by it? 

An affirmative answer to the first question might have the 
effect of placing the mechanic's lien prior to that of the mort- 
gage. This however need not be determined at this time. 

If in answer to the second question, it should be found that 
$1600. only has been paid or advanced, it may raise the ques- 
tion as to the right of the plaintiff to have his lien in whole 
or in part remain. Upon this, however, we now need give no 
further comment. 

Depositions were taken and the testimony of the several 
witnesses upon the first question is quite conflicting and 
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should be determined by a jury, and even if we had the power 
to strike the lien from the record we would not do so, but 
under the broad language of the act, to wit : "make such order 
or decree as the facts shall warrant," submit the question to 
a jury, but this is, in our opinion, unnecessary as will be seen 
later. 

The Act of June 4, 1901, P. L. 439, section 23, provides as 
follows: 

"Any party having a lien against, estate in, or charge upon 
the property included in such claim, may file his petition, un- 
der oath or affirmation, averring that the date mentioned in 
the claim at the times when the structure or other improve- 
ment was commenced is incorrect, or that the claim is filed 
against more land than should be justly included therein, or 
that for any reason the claim is postponed to the rights of 
the petitioner, and praying an appropriate decree; whereupon 
the court shall grant a rule upon such claimant to show cause 
why the relief prayed for should not be allowed and shall 
stay proceedings on the claim pending the hearing of the rule, 
should justice so require. At the instance of others than 
those personally served with the scire facias, such rule shall 
be allowed, though judgment be recovered on the claim. The 
court shall from the pleadings, aided as to the material dis- 
puted facts, if any, by depositions or by a hearing at bar, 
make such order or decree as the facts shall warrant. 

Like proceedings shall be had if the petition shall aver that 
the claim is for any reason invalid, has been paid, waived or 
released, or should not legally or equitably be allowed as a 
claim against the property; but the material disputed facts in 
such cases, if any, shall at the request of either party, be tried 
by a jury without further pleadings. When such request is 
granted by the court, the fact thereof shall be entered on the 
judgment index as a lis pendens, with the same eflFect as if 
a writ of scire facias had duly issued upon said claim." 

An averment of the petitioner for the rule to strike off is 
that the plaintiff released his claim. 

The section of the act above referred to, provides amongst 
other things, that '^the court shall from the pleadings aided 
as to the material disputed facts, if any, by depositions or by 
a hearing at bar, make such order or decree as the facts shall 
warrant." 

Prior to the passage of this act, it was frequently held that 
a mechanic's lien, regular on its face, could not be stricken 
oflF for matters dehors the record. A frequently cited case 
being Stoke vs McCullough, 107 Pa. 39. But after the passage 
of the act of 1901 it was held that the court may strike oflF a 
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lien for a defect not apparent on its face. This was held in 
Este vs Pa. R. R. Co., 30 Pa. C. C. 209 and in Heistant, ap- 
pellant vs Keath, 42 S. C. 403. In this the Superior Court 
said: 

"It would thus seem that in certain cases, where the facts 
are not disputed or no request for a jury trial is made, the 
court is vested with jurisdiction, on the petition of a proper 
party, to grant summary relief against a lien which the claim- 
ant cannot legally sustain, even though the facts, upon which 
the decree rests, are dehors the record of the lien." 

But in the latter case, upon an appeal from the jud^ent of 
the Superior Court to the Supreme Court the latter reversed 
the former in 229 Pa. p»ge 149, and amongst other things 
said: 

"Keeping in view the declared legislative intention to fur- 
nish, a complete and exclusive system on the subject as well 
as the necessity for harmonizing the different sections of the 
act, we are of the opinion, after a careful consideration of the 
whole statute, that sec. 23 does not authorize the court, on 
the application of the owner, to strike o& a lien regular on its 
face for matters dehors the record. It follows that the order 
of the court of common pleas striking off the lien and the 
decree of the Superior Court affirming that order or decree 
are erroneous and must be reversed." 

This construction of the section of the act above quoted, 
had been previously given by the Supreme Court in the case 
of Burger vs S. R. Moss Cigar Company: 225 Pa. 400, and 
was reaffirmed in the case of Mesta Machine Co. vs Dunbar 
F. Co., appellant, 250 Pa. 472, and in Dwyer vs Wallace, 264 
Pa. 169, in which the court said : "a rule to strike off a me- 
chanic's lien must be determined by the record." 

In this case the alleged release is not a part of the recordl 
An examination of the record of the mechanic's lien discloses 
that there is not contained therein any mention of or refer- 
ence to the release; it is a matter dehors the record and no 
objection being made to the regularity of the mechanic's lien, 
we are not empowered to strike it off. 

The questions in dispute will no doubt be raised, heard and 
determined at the time of the trial by jury on the scire facias 
sur mechanic's lien. 

The petitioner has not been made a party to the proceed- 
ings nor has it been permitted to intervene. Upon motion at 
any time, if it so desires, the court will make the proper order. 

And now, Nov. 7th, 1921, the rule to show cause why the 
lien should not be stridten off is discharged, at the cost of 
the petitioner. 
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Commonwealth of Pennsylvania ex. rel. William S. Moses 
vs Charles C. Cumbler, Henry M. Stine, and Howard O. 
Holstein, Commissioners of Dauphin County, Pennsylvania. 

Nombiation of Caadidatt*— Party Name. 

County commissioners are justified in refusing to file a nomina- 
tion paper, properly executed, with sufikient signers and presented 
within proper time, if words used to describe or designate the party 
or policy or political appellation of the candidate are identical with 
words used for a like purpose by a political partjr entitled to have a 
name and place on the ballot; the fact that no objection to the party 
name was made at the time of its pre-emption and that no objec- 
tions to the nomination paper had been filed in court or with the 
commissioners does not affect the right jof the commissioners to re- 
fuse to file the paper, under section six "of the Act of June 10, 18^3. 
P. L. 419, as amended by the Acts of July 9, 1897, P. L. 223, and 
July 9, 1919, P. L. 832. 

The use of the words "Independent Republican" to designate the 
part:|r or policy or political appellation of a candidate named in a 
nomination paper violates section four of the Act of June 10^ 1893, 
P. L. 419, as amended by section two of the Act of July 9, 1897, 
P. L. 223. 

Mandamus. C, P. Dauphin County, No. 237, September 
term, 1921. 

J. Dress Pannell, for plaintiff. 

Wm. H. Elamest, for defendants. 

Hargest, P. J., October 24, 1921. 

The relator presented his petition for mandamus, setting 
out that on October 10, 1921, within the time prescribed by 
law, he presented to the defendants a nomination paper speci- 
fying that the Independent Republican Party or Policy had 
nommated him for the office of Alderman of the Seventh 
Ward of the City of Harrisburg, which nomination paper was 
signed by approximately seventy-five qualified electors of said 
ward, being more than the requisite number of signers pre- 
scribed by law; that each of said signers had added his or 
her place of residence, profession, business, occupation, and 
the date of signing said petition, and that the same was accom- 
panied by a certificate from the Prothonotary of Dauphin 
County, setting forth that the political appellation 'Indepen- 
dent Republican" had been pre-empted in that office ; that no 
objections to the said nomination paper have been made or 
filed in this court and with the County Commissioners, but 
that the defendants had refused to file the said nomination 
paper. 

The answer admits most of the allegations of the petition, 
but says : 
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'That the commissioners refuse to file said nomination peti- 
tion on the ground that it is manifestly defective because the 
appellation of 'Independent Republican' is nearly akin to the 
appellation 'Republican/ a political appellation used by a 
political party entitled to have a name and place on the ballot, 
and the respondents are advised and aver that they have no 
legal right to print on the ballot the name of the petitioner, 
William S. Moses, as a candidate of the Independent Republi- 
can Pa;rty* for Alderman of the Seventh Ward of the City of 
Harrisburg.'* 

Section six of the Act of June 10th, 1803, P. L. 419, as 
amended by the Act of July 9th, 1897, P. L. 223, and further 
amended by the Act of July 9th, 1919, P. L. 832, provides, 
in part, that — 

''It shall be the duty of the officer or officers to whom any 
nomination paper is brought for the purpose of filing, to 
examine the said paper, and if it lack sufficient signatures or 
be otherwise manifestly defective it shall not be filed ; but the 
action of said officer or officers in refusing to receive such 
paper may be reviewed by the court of common pleas of the 
county, upon an application for mandamus to compel its re- 
ception as of the date when it was brought to the office. All 
nomination papers which have been filed shall be deemed to 
be valid, unless objections thereto are duly made by writing 
filed in the court of common pleas of the county in which the 
paper objected to has been filed." 

The Act of July 9th, 1919, P. L. 855, amending section three 
of the Act of Tunc KHh, 1893, P. L. 419, as amended by the 
Act of July 9th, 1897, P. L. 223, provides that five electors by 
an affidavit properly filed, may adopt "a certain political ap- 
pellation to designate their policy, subject to the limitations 
of this act regarding the selection of names'* ; and section two 
of the Act of July 9th, 1897, P. L. 223, amending section four 
of the Act of June 10th, 1893, P. L. 419, provides : 

"That no words shall be used in any nomination papers to 
describe or designate the party or policy, or political appella- 
tion, represented by the candidate named in such nomination 
papers as aforesaid, identical with the words used for the like 
purpose in certificates of nominations made by a convention 
of delegates, or primary meeting of electors or caucus held 
under the rules of a political party, * * * which at the 
last preceding election, polled over two per centum of the 
largest vote cast.*' 

The word "Republican" used in the nomination paper in 
question is identical with the appellation "Republican*' used 
by a political party entitled to have a name and place on th^ 
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ballot. The question therefore is, whether in the absence of 
any objections to the pre-emption of the name "Independent 
Republican Party" or to the nomination paper in question, 
the county commissioners may reject and refuse to file this 
paper because of the identity of the name. 

"It is the duty of the Secretary of the Commonwealth to 
receive and file every certificate of nomination or nomination 
paper that is l^;al on its face. He has no authority to hear 
and determine controverted questions of law" : Commonwealth 
ex. rel. Goyne vs McAfee, 9 Dauph. Co. Rep. 183. 

The same duty devolves upon the county commissioners 
with references to certificates of nomination or nomination 
papers presented to them for filing. So it has been held that 
where two certificates purporting to come from the same 
political party, each representing a faction, and each faction 
claiming the right to use the party name, the Secretary of 
the Commonwealth cannot determine which certificate is the 
proper one, but must receive both: Commonwealth ex. rel. 
Leonard vs Reeder, 5 Dist. Rep. 600. 

"The Secretary of the Commonwealth cannot refuse to re- 
ceive and file a nomination paper because in his opinion it 
contained a nomination for the office of Senator for a district 
which did not exist": Commonwealth ex. rel. Goyne vs Mc- 
Afee, supra. 

It is settled by many decisions of this court construing the 
provisions of the law above quoted, that the Secretary of the 
Commonwealth may reject a certificate of nomination or 
nomination paper only when the defects are ascertainable "by 
examination, computation and inspection," and that "he deals 
wholly with obvious defects": Commonwealth ex. rel. Mont- 
fort vs Fuller, 7 Dauph. Co. Rep. 263. 

Is the use of the word "Republican" in this instance, which 
is forbidden by the statute, such an obvious defect, ascertain- 
able by examination of the paper itself, as to justify the com- 
missioners in refusing to file the paper? In the case of 
Lamb's and Fenton's Nomination Petitions, 251 Pa. 102, 
nomination petitions were filed in 1915 for the office of mine 
inspector when such office could only be voted for in even- 
numbered years. A petition was filed praying the court to 
set aside the nomination on the ground that no such nomina- 
tion could be legally made at the fall primary in 1915. In 
discussing the question the court below, whose opinion ift 
affirmed m a per curiam, said: 

"The petition of !Mr. Lamb is complete in that it conforms 
to every .requirement of the law respecting signatures, resi- 
dences, occupations, dates of signing, affidavits, etc., to the 
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extent of filling evei^ blank space on the printed petition, but 
its avowed purpose is to have his name printed on the official 
ballot to be used at the fall primary for the year 1915. We 
consider this a material error or defect apparent on the face 
of the petition. It is material to the qualified voters of the 
fourth inspection district to nominate at the fall primaries 
persons for only such offices as the law provides shall be 
filled at the election to be held in November, 1915, and it is 
material to all taxpayers also that no expense be incurred in 
printing useless matter upon official ballots. As well might 
a candidate for governor or for the general assembly haye 
his name printed on the official ballot for 1915. Were a peti- 
tion for such a purpose presented to the county commissioners, 
they would surely refuse it No one would be willing to incur 
the expense of a mandamus proceeding to compel compliance 
with his request to file such a paper with the county com- 
missioners. The commissioners are bound to know that such 
petitions cannot be filed in their office." 

We think that this language is pertinent here. The county 
commissioners were required to inspect this petition for de- 
fects appearing upon its face. Upon such inspection it dis- 
closed the use of the word ''Republican" which the law dis- 
tinctly prohibits, because it is well known there is a party 
of that appellation which makes nominations, and had in this 
instance made a nomination, for this same office. Such a de- 
fect can be ascertained from an inspection of the paper as 
readily as a failure to have the requisite number of signatures. 
It is no answer to say that the county commissioners would 
have to look elsewhere to ascertain whether another party had 
the right to use the word "Republican" and could not ascer- 
tain that fact from an inspection of the paper itself. They 
have to look elsewhere to ascertain the required number of 
signatures. In each case th^ would have recourse to the 
records of their own office. The same objection might Have 
been made in the case of Lamb's and Fenton's Nomination 
Petitions, supra, where it would have been necessary to look 
elsewhere, than on the petitions themselves, to ascertain when 
mine inspectors are to be elected. In that case it was neces- 
sary to look at the constitution and election laws which plainly 
disclosed no election for mine inspectors in 1915. In this case 
it is necessary to look at the election law which just as plainly 
discloses that the use of the word "Republican in- this peti- 
tion is illegal ; and if the county commissioners^ in the language 
of the court below, in the case cited, were "bound 'to know 
that such a petition cannot be filed in their office," they would 
be no less bK>und in a case such as this. 



S90 DAUPHIN COUNTY REPORTS Vol. 24 

Morfi2-Ore€ne» Ltd., vs I. T. Boffiogton 

We do not think that any of the cases of this court to which 
we have been referred conflict with our conclusion. Great 
stress has been laid by counsel for the petitioner on the case 
of Commonwealth ex. rel. Montfort vs Fuller, 7 Dauph. G>. 
Rep. 263. In that case the Prohibition Party had made a 
nomination for the office of Judge, but had not made a nomina- 
tion for the office of representative in the general assembly. 
Subsequently some electors presented a nomination paper, 
nominating a candidate for such representative, using' the 
name of "Prohibition Party." The Secretary of the Common- 
wealth refused to file this nomination paper, whereupon a 
petition for mandamus was presented. This involved a con- 
troverted legal question and the court decided that the Secre- 
tary of the Commonwealth had no right to settle that question, 
but this case involves no such controverted question either of 
fact or law. In his discussion in the case of Commonwealth 
ex. rel. Montfort vs Fuller, supra. Judge Weiss says, with 
reference to the duty of the filing officer: 

''He is to look for defects arising from a lack of sufficient 
signatures to the nomination paper, or others arising from 
obvious non-compliance with statutory direction." 

For these reasons we conclude that the county commis- 
sioners were right in refusing to file the nomination paper. 
The petition for mandamus is therefore dismissed, at the cost 
of the petitioner. 



Morse-Greene, Ltd., vs I. T. Buffington 
Affidavit of Defense— Sufficiency* 

On a rule for judgment for -want of a sufficient affidavit of defense, 
all of the materii^l averments of the affidavit must be taken as true. 

An affidavit of defense which admits the rece](>t of merchandise 
mentioned in plaintiff's statement, but denies any contract with plain- 
tiff and alleges a different contract with a different party for the 
merchandise received, is sufficient to prevent judgment. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 330, January term, 1921. 

Fox & Geyer, for plaintiff. 

Michael E. Stroup, for defendant. 

Wickersham, J., August 21, 1921. 

The defendant in his affidavit of defense, inter alia, denies 
the contract price of the shingles purchased by him was to 
be $2861.73; he further denies "that he entered into any con- 
tract of any kind whatsoever with the plaintiff for the pur- 
chase of same, or that he is in any manner whatsoever in- 
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debtee to the plaintiff by reason thereof." He alleges that 
his contract was with the Logan Lumber & Shingle Company, 
of Seattle, Washington, and not with the plamtiff in this 
action. He admits having ordered the shingles for the price 
set forth in a circular sent to him by the Logan Lumber & 
Shingle Company, to be delivered to him at Elizabethville, 
and when that company wired that those shingles were all 
sold, but that they had ordered a carload for the same price, 
at the mills in Vancouver, B. C, that he wrote the Logan 
Lumber & Shingle Company immediately, in effect, that he 
would Jiot pay fw the shingles delivered at the mill, and that 
if they could not ship same to him delivered at Elizabethville 
for the price mentioned in their circular the order was to be 
cancelled. Furthermore, it appears that the claim against the 
defendant was assigned to the Bank of Nova Scotia which 
bank sent him a bill for the shingles which he understood to 
mean that he was to pay the amount set forth in said hitl 
(see Exhibit ''E," Affidavit of Defense) less freight; that he 
thereupon paid the bill after deducting freight, whereupon the 
company received and retained his check, but demanded that 
he pay the freight, and upon his refusal to do so this suit was 
brought to recover the bill for freight. 

Upon a rule for judgment for want of a sufficient affidavit 
of defense all the material averments of the affidavit must be 
assumed to be true : Ktierr vs Bradley, 105 Pa. 191 ; Johnston 
vs Callery, 173 Pa. 135. 

We think there are disputed and controverted facts appear- 
ing in the affidavit of defense filed in this case which should 
be submitted to a jury for their determination and therefore 
the motion for judgment for want of a sufficient affidavit of 
defense is overruled. 



F. W. Woolworth & Company vs Emma Astrich, Executrix 
of the Estate of Herman Astrich, Deceased. 

Affidavit of Defenie— Sufficiency. 

When a plaintiff has set forth a good cause of action, based on a 
written contract, the insolvency of the defendant is immaterial 

The fact that a lessee, without fault on the part of the lessor, 
has been evicted from other premises which furnished the onlj 
means of access to the leased premises is no defense to an action 
for the rent of such premises. 

A lessor of premises, accessible only through premises not owned 
by lessor, and at the time in the occupancy of the lessee, is not bound 
to provide other means of access to the leased premises when the 
usual means of access is cut off, without fault on the part of the lessor. 
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If the relation of landlord and tenant has not ended by contract, 
the landlord is not bound to rent to another, during the lease, for 
the benefit of the tenant. 

Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 363, September term, 1918. 

John Fox Weiss and Elmer E. Erb, for plaintiff. 

Fox & Geyer, for defendant 

Wickersham, J., August 2, 1921. 

The plaintiff commenced an action of assumpsit to recover 
from the defendant the sum of $3253.33 claimed to be due 
from the defendant for rent of certain premises located in 
the City of Harrisburg, being the second story of house upon 
lot No. 406 Market Street, and all the second and third stories 
of a three-story building located at No, 404 Market Street. 

The plaintiff's action is based upon a written lease between 
the plaintiff and Herman Astrich dated the 31st day of Janu- 
ary, 1908, and attached to and made a part of the plaintiff's 
statement, from which it appears that Herman Astrich leased 
the demised premises from the plaintiff for a term of four- 
teen years from April 1, 1908, yielding and paying therefor 
the yearly rent of $2500.00, in equal monthly installments of 
$208.33 1/3 on the first day of each month in advance. 

It appeared from the pleadings that Herman Astrich was 
also the lessee of the adjoining property located on the comer 
of Market and Fourth Streets in the City of Harrisburg, and 
the said lease to which we have referred provided, inter alia, 
as follows: 

"Third: It is understood and agreed by the parties hereto 
that access to the premises hereby leased shall be had by the 
lessee, and those claiming under him, only through the 
premises now occupied by said lessee and leased by him from 
Mrs. Anne Alleman and others, and not in any event through 
the first story of either No. 404 or No. 406 Market Street; 
the said lessee undertaking and agreeing to obtain from the 
lessors of the premises now occupied by him the necessary 
permission to cut such openings through the walls of said 
preniises as may be required for such access to the premises 
hereby leased, and further covenanting and agreeing that he 
will at his own expense, before the expiration of the term 
hereby created, wall up and close in a proper and workman- 
like manner and with suitable materials, including the plas- 
tering and other proper finishings that may be required, all 
opemngs made in said walls for his accommodation." 
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Herman Astrich died some years after the execution of 
the said lease and thereafter his business was conducted upon 
the premises by his executrix, the defendant named in this 
case; and on or about the month of April, 1917, the defendant 
was evicted from the premises at the comer of Fourth and 
Market Streets occupied by her as executrix and theretofore 
by her husband, Herman Astrich, by the owners of the lots 
upon which said premises were erected, and after said eviction 
it was impossible for her to further occupy the premises 
leased from the plaintiff as it was stipulated in said lease that 
access thereto could only be had through the last named 
premises at the corner of Fourth and Market Streets, from 
which she v^ras evicted. Being unable, therefore, to occupy 
and use the premises described in said lease, she refused to 
pay the rent, whereupon the plaintiff brought this suit to 
recover the amount claimed to be due. 

To this action the defendant filed an affidavit of defense 
admitting the averments in the first five paragraphs of the 
plaintiff's statement. She admitted that she had refused to 
pay the rental provided in the said lease, but denied that the 
premises were leased to her. She admits, however, that they 
were leased to Herman Astrich. It can make no difference 
whether they were leased to her or to Herman Astricn, as 
she has been sued in this case as the executrix of the estate 
of Herman Astrich, deceased. 

The defendant makes defense to the seventh paragraph of 
the plaintiff's statement as follows: 

(a) That at the death of the said Herman Astrich it was 
discovered that his estate was insolvent and that the execu- 
trix undertook to administer the same in the best possible 
way for the interest of all parties concerned and carried on 
the business in which he was engaged at the northeast comer 
of Fourth and Market Streets, etc. It appears in this case 
that the plaintiff has set forth a perfectly good cause of action 
based upon a written contract. The insolvency of the de- 
fendant, therefore, is immaterial. 

(b) That thereafter the defendant was evicted from the 
said premises at the northeast corner of Fourth and Market 
Streets because of a forfeiture committed by the said dece- 
dent during his lifetime; and, (c) that by this eviction the 
affiant was absolutely prevented from having any access what- 
ever to the premises, in the lease now involved, described; 
that therefore all use or value of the premises to the estate 
or to anyone claiming under the decedent was totally de- 
stroyed and the consideration for the rental failed and there 
was no property out of which rent could be reserved^. 
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These two defenses will be considered together. That the 
defendant was evicted from the premises through which she 
could gain access to the rooms leased from the plaintiff mth- 
out fault on the part of the plaintiff can form no possible 
defense to this action. The decedent^ Herman Astrich, whom 
the defendant now represents, agreed that access to the said 
rooms leased could be had ''only through the premises now 
occupied by him and leased by tum from Mrs. Anne Alleman 
and others, and not in any event through the first story of 
either No. 404 or No. 406 Market Street owned by the plain- 
tiff." He could have contracted to obtain access through the 
first floor of the building owned by the plaintiff; but, having 
failed to do so, his executrix cannot now complain that she 
was ejected from the only means of access which she had to 
the leased premises: Hazlett vs Powell, 30 Pa. 293. When 
a party by his own contract creates a duty or charge upon 
himself he is bound to make it good, if he may, notwithstand- 
ing any accident by inevitable necessity because he might 
have provided against it by his contract: Hoy vs Holt, 91 
Pa. 88. It is not alleged that the defendant was evicted from 
the premises by the plaintiff and therefore the fact that she 
was evicted by some other person cannot be set up as a de- 
fense to this action: Barnes vs Wilson, 116 Pa. 303. The 
implied covenant of quiet enjoyment in a lease only covers 
the conduct of the lessor or those holding title paramount. 
It does not appear from the pleadings that the lessor in this 
case was in any way responsible for the eviction of the de- 
fendant from the premises at the comer of Fourth and Market 
Streets through which she obtained access to the premises 
leased from tiie plaintiff: Trimmer vs Berkheimer, 61 Pa. 
Superior Court Reports, 269; Moore vs Weber, 71 Pa. 429. 

(d) and (e) It is further alle|^ed as a defense to this action 
that the plaintiff could, by providing an entrance about three 
feet wide in frontage on 'Market Street, have provided access 
to the premises in this lease described so as to enable the 
defendant to occupy the same or re-rent the same; and that 
it then and there became the duty of the plaintiff to minimize 
the loss occasioned by these matters and to provide access to 
the premises or to re-enter and occupy the same or re-lease the 
same for the account of the defendant; and, (f) that the 
plaintiff herein refused to do all or any of these things, the 
doing of which would have been without loss to the plaintiff. 

We are unable to agree with this contention of the de- 
fendant. Out of the relation of landlord and tenant no im- 
plied covenant upon the part of the landlord to repair arises, 
nor is there any implied warranty that the leased premises 
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are tenantable and if damages result to the tenant by reason 
of a failure to make repairs there can be no recovery against 
the landlord in the absence of a covenant requiring tibe lessor 
to repair; nor is there any liability on the part of the landlord 
to his tenant by reason of the defective, improper or faulty con- 
struction of a demised building in the absence of a warranty 
that the building is in proper condition. The tenant takes 
the property as it is and the rule of caveat emptor applies: 
Levine vs McClenathan, 246 Pa. 374. It appears in this case 
that the lessee knew that access to the rooms leased could 
only be had through the building which he then occupied. 
Had he desired an entrance through the storeroom of the 
plaintiff he could have so contracted, and having failed to do 
so, his executrix cannot now complain that access is denied 
her because of the eviction of the defendant from the premises 
by a party other than the lessor: Hazlett vs Powell, supra; 
Hoy vs Holt, supra. If the relation of landlord and tenant 
has not ended by contract the landlord is not bound to rent 
to another during the lease for the benefit of his tenant: 
Milling vs Becker, 96 Pa. 186. 

The defendant has directed our attention to the following 
authorities in support of her several contentions, which we 
will now proceed to examine. 

Grossman vs McMahon, 63 Pa. Superior Court Reports, 191. 
In this case an action was brought by a landlord against his 
tenant to recover one month's rent. An affidavit of defense 
was held to be sufficient which averred that the demised 
premises consisted of a room used by the defendant in the 
exhibition of moving pictures; that while a performance was 
going on the ceiling of the room collapsed, rendering the room 
untenantable; that the plaintiff was immediately notified of 
the collapse and without the consent of the defendant took 
possession of the property for the purpose of repairing it 
when by the terms of the lease there was no obligation on 
the part of the plaintiff to make repairs. This was held to 
amount to an eviction which released the tenant from paying 
rent. It is needless to say no such circumstances exist in 
the case at bar. 

• Scully vs Kirkpatrich, 79 Pa. 325. This was a suit on a 
bond against a surety. Evidence was offered to show that 
the defendant had been stricken down by sickness at a dis- 
tance from the place of hearing so as to be prevented from 
appearing at the time fixed, and that he appeared there as 
soon as he was able after his recovery : held, to be admissible ; 
further held if the condition of a bond becomes impossible 
by the act of God the obligation is discharged. The eviction 
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of defendant from the premises at the comer of Fourth and 
Market Streets could not be in any way attributable to the 
"Act of God." 

Blakely vs Sousa No. 1, 197 Pa. 305. All contracts must 
be construed with reference to their subject matter, and a 
contract defining an existing relation can have no operation 
when that relation ceases, for its foundation is gone. 

McGaw vs Lambert, 3 Pa. 444. If a landlord takes posses- 
sion of the ruins of his premises destroyed b^ fire for the 
purpose of rebuilding without the consent of his tenant, it is 
an eviction; if with his assent it is a rescission of the lease 
and in either case the rent is suspended. 

These latter three cases were cited by the defendant in 
support of the contention that the entire consideration for 
the payment of rent ceased by the total destruction of the 
subject matter by an act not under the control or the fault 
of uie executrix, to wit: her eviction without fault from the 
adjoining premises, and her consequent eviction from the 
premises contemplated bv this lease. We are not able to 
reach this conclusion. The facts in the case at bar differ so 
entirely from those stated in the cases cited by the defendant 
that the authorities cited can have no concluding effect upon 
the decision in this case: Barnes vs Wilson, 116 Pa. 303. As 
we have pointed out heretofore, the covenant of quiet enjoy- 
ment is not desiraed as an indemnity against any and all 
disturbances of the lessee's enjoymen^ but extendls only to 
the acts of the lessor himself or to the injuries inflicted under 
title paramount. 

Nor can we agree that the decisions relating to right of 
way of necessity can have any application to the law and facts 
raised in these pleadings. Gamder vs Weaver, li Weekly 
Notes of Cases, 544, cited by the defendant, holds that where 
land is conveyed which the vendee cannot reach without going 
over the land of the vendor, the right of way is implied and 
of necessity becomes appurtenant to the land conveved, so 
long as it cannot be enjoyed otherwise. Whisler vs Hershey, 
23 Pa. 333, and United Cigar Stores Co. vs Freedburg, 57 
Pittsburgh Legal Journal, 357, are to the same effect In 
citing these authonties the defendant ignores the third para- 
graph of the written lease between Herman Astrich and tiie 
plaintiff, hereinbefore quoted. 

Paxson & Comfort Co. vs Potter, 30 Pa. Superior Court 
Reports, 615, and cited with approval in Moving Picture Co. 
vs Scottish Union and National Insurance Co. of Edinburgh, 
244 Pa. 359, holding the rule that the destruction of a building 
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by fire does not absolve the lessee from liability for rent, does 
not apply to a case of a demise of an apartment in a building. 

This doctrine is well settled in Pennsylvania, but we are 
unable to see how it throws anjr light upon the case we are 
now called upon to decide, especially in view of the conceded 
facts that the defendant's decedent agreed in writing that he 
should have access to the demised premises only through the 
property he then occupied at the comer of Fourtii and Market 
Streets. 

We commend the diligence, the perseverance, and the in* 
telligence displayed by counsel on the one side and the other 
for their very careful research and for the excellent briefs 
which thev have prepared and submitted to us ; but after 
mature reflection we have reached the conclusion that no legal 
defense has been set forth by the defendant in her affidavit of 
defense and that judgment must be entered in favor of the 
plaintiff and against the defendant for want of a sufficient 
affidavit of defense. It is accordingly so ordered. 



Mary Shultz, Claimant, vs Haffelfinger Wall Paper 

Company, Defendant 

Workmen's Coaipensatioiir-Appeal— Province of Court— Course of 
^nplo3rment— Tennination of Bmplosrment 

On appeal from an award of the Workmen's Compensation Board 
to the Common Pleas, the questions before the court are whether 
there is evidence to sustain the finding of the board and, if there is 
evidence to sustain the finding, whether the law has been properly 
applied thereto. 

An employe is in the course of his employment while resting 
daring the lunch period. 

The fact that an employe temporarily left the premises of his 
emiployer, during a fire, does not terminate his employment 

Appeal from award of Workmen's Compensation Board. 
C. P. Dauphin County, No. I7l, January term, 1921. 

Arthur H. Hull, for plaintiff. 

Geo. Ross Hull, for defendant. 

Hargest, P. J., October 25, 1921. 

This is an appeal taken to this Court by agreement, from 
an award made by the Referee and affirmed by the Work- 
men's Compensation Board. 

FACTS. 

The facts found by the Referee and affirmed by the Board, 
show that the claimant's deceased husband, an employee of 
the defendant company, was accustomed to carry his lunch 
to work and eat it on the premises of the company. On the 
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day of his death he worked until twelve o'clock noon, when 
the whistle blew for lunch. He then went to the boiler room 
to eat his lunch, and about 12 :20 a fire broke out in the com- 
pany's plant, which interrupted his lunch. He left the plant 
and about five or ten minutes after the fire started, was seen 
by Carbaugh, a fellow employee, standing by a box car near 
the plant, on the property of the Pennsylvania Railroad ad- 
joining the plant. Shultz, the deceased, asked Carbaugh if 
he had his clothes out of the fire, to which Carbaugh replied : 
"No, my clothes are all in but what I have on, and then 
Shultz said that he had a coat hanging in the cellar which 
had a check for $300.00 in it, and $26.00 m money, and wanted 
to know if there was any possible way to get down and get 
his coat. Carbaugh told him there would be but one way 
to go down and that would be by the stairway, but he would 
not like to risk it; that he had tried to get his clothes, but 
could not find them for smoke. Shultz was not seen alive 
afterwards, and four days later a body mutilated beyond 
identification was found. 

The Referee's 4th Finding of Fact is, in part, as follows: 

''That at the time, although not being actually engaged in 
the furtherance of the business and affairs of the employer, 
he was injured upon the premises occupied and under the 
control of the defendant and that the deceased's presence 
thereon was required by the nature of his employment." 

Among the Referee's Conclusions of Law arc the following : 

"2. That the claimant's deceased husband having died as 
the result of injuries sustained in an accident while in the 
course of his employment with the defendant company and 
the claimant, his widow, being dependent upon him for sup- 
port at the time of his death, she is entitled to recover com- 
pensation as provided in Section 307 of the Workmen's Com- 
pensation Alct of 1915, and an additional sum of $100 for 
burial expenses." 

3. The fact that the deceased had left the premises of the 
defendant company when the fire first broke out and after- 
wards returned to get some propertv belonging to him. docs 
not take him out of the course of his cmoloyment with the 
defendant company, but at the most could only be regarded 
as a negligent act on his part in encountering a dangerous 
situation and subjectine himself to the risk of losine his life. 
He was on the premises where he was required to be by the 
nature of his employment and his death was due to the 
condition of the premises at the time." 
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DISCUSSION. 

The appellant contends that there is no evidence to sup- 
port the finding of fact that the deceased's presence on the 
premises was required by the nature of his employment, and 
the conclusion of law that the defendant is liable because the 
deceased died as the result of injuries sustained while in the 
course of his employment. 

In Landy vs The Am. & Inter. Ship Building Corp., 6 Dept. 
Rep: 1076, it is said, with reference to Section 301 of the 
Workmen's Compensation Act of 1915: 

"It has been held that three requirements must be met to 
make the injury compensable in the case where the employee 
is not actually engaged in the business or affairs of his em- 
ployer. First, the injury must have occurred 'upon the 
premises occupied by or under the control of the employer, 
or upon which the employer's business or affairs are being 
carried on.' Second, the employee's presence on the premises 
must have been demanded by the nature of the employment. 
Third, the injury must have been caused either (a) by the 
condition of the premises, or (b) by the operation of the em- 
ployer's business^ or affairs thereon." See also Getty vs 
William Henderson & Co., 2 Dept. Rep. 2450. 

In this case there can be no doubt that the injury was 
caused by "the condition of the premises" which were occu- 
pied by the employer. The question is whether there is evi- 
dence to justify the finding that "the employee was required 
by the nature of his employment to be present on the 
premises." Such a finding is one of fact and will not be re- 
viewed. Gallagher vs Walton Mfg. Co., 264 Pa. 29; Ferri 
vs Lenni Quarrv Co., 266 Pa. 264. This is the vital point in 
this case, and the limit of the court's inquiry is to ascertain 
(1) whether or not there is evidence to sustain the finding, 
and (2) if there is evidence to sustain the finding whether 
the law has been properly applied thereto. Strohl vs East. 
Pa. Ry. Co., 270 Pa. 132. If such evidence appears, the 
province of the Court ends and the finding becomes one of 
fact not subject to review, even "though the Referee and the 
Board might well have decided the point differently and the 
Court wouM possibly have done so. Stahl vs Watson Coal 
Co., 268 Pa. 452. 

Our inquiry in this case, therefore, is whether there is evi- 
dence to sustain the finding that the deceased's presence on 
the premises was required by the nature of his employment. 
At the moment of the accident he was not actually engaged 
in the furtherance of his employer's business, but it is well 
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settled that his employment was not interrupted by eating 
his lunch. 

In Granville vs Scranton Coal Company, 76 Pa. Super. Ct. 
335, the deceased was injured during the lunch hour. He 
had been standing at a window and was found on the floor 
below, caught in the machinery. The principles m cases of 
this land are so well pointed out by Judge Keller, that we 
repeat them here: 

'The learned judge of the court below was apparently of 
the opinion that an injury is not compensable under the Work- 
men's Compensation Act unless it had some direct casual 
connection with the particular work the employee was en- 
gaged to do, in other words, unless the injury arouse out of, 
or was due to, the workman's individual employment; and 
as Granville's work at the spiral picker and chutes did not 
require his presence at or near the pony rolls, that his injury 
was not compensable. The Supreme Court and this Court 
have pointed out a number of times that our Workmen's Com- 
pensation Act differs from those of most other states in that 
the injury to be compensable does not have to arise out of 
the employment; that it need only occur in the course of it: 
Dzikowska vs Superior Steel Co., 259 Pa. 578 ; Lane vs Horn 
& Hardart Baking Co., 261 Pa. 329; Hale vs Savage Fire 
Brick Co., 75 Pa. Superior Ct. 454; that the course of employ- 
ment is not broken by short intervals of time taken for the 
noonday meal, where the employee remains on the employer's 
premises (unless he is doing something wholly foreign to his 
employment), and that in such circumstances he is still en- 
gfaged in the furtherance of the business or affairs of the 
employer: Dzikowska vs Superior Steel Co., supra; Hale vs 
Savage Fire Brick Co., supra. 'Acts of ministration by a 
servant to himself * * * performance of which while at 
work are reasonably necessary to his health and comfort, 
arc incidents to his employment and acts of service therein 
within the Workmen's Compensation Acts, though they are 
only indirectly conducive to the purpose of the employment. 
Consequently no break in the employment is caused by the 
mere fact that the workman is ministering to his personal 
comforts or necessities, as by warming himself, or seeking 
shelter, or by leaving his work to relieve nature, or to procure 
drink, refreshments, food or fresh air or to rest in the shade' : 
Blouss vs D. L. & W. R. R. Co., 73 Pa. Superior Ct. 95. 

Thus while Granville was on his employer's premises during 
the half hour period allowed for refreshment and rest he was 
still in the course of his employment and his employer would' 
be liable under the Compensation Act for an accident 
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pening to him during that period, unless he was doing some- 
thing wholly foreign to his employment, and merely going 
from one floor to another of the buildinpf or breaker in which 
he worked would not be doing somethmg wholly foreign to 
his employment. 

If the accident happened durine the course of his employ- 
ment, compensation is not withheld because the employee 
does something besides or apart from the thing which he was 
employed to do, provided it is not wholly foreign to his em- 
ployment. * * * If the accident happens during the course 
of his employment — and that includes during the lunch or 
rest period spent on the employer's premises— compensation 
must be paid unless it appears from the evidence that he was 
at the time of injury doing something wholly foreign to his 
employment * * * 

The Workmen's Compensation Act is not a mere variant 
from master and servant negligence law ; negligence and con- 
tributory negligence have nothing to do with it. 'Its purpose 
is to relieve to some extent the employee who has been in- 
jured in the course of his employment from the economic 
consequences of his injury and make them a part of the cost 
of operation of the business, to be paid ultimately by the con- 
summg public, and it should be so construed as to carry this 
purpose into effect': Hale vs Savage Fire Brick Co., supra. 

In Flucker vs Carnegie Steel Company, 263 Pa. 113, the 
deceased had left the property of his employer and gone to 
his home and stayed there until some time between ten and 
eleven o'clock, when he started back to his place of work. 
After leaving home to return to work, he was not seen again 
until his dead body was found in the ravine on the premises 
of the employer. The Referee found that "the deceased met 
his death from injuries received by accident occurring in the 
course of his employment." The Workmen's Compensation 
Board sustained the Referee, but the Common Pleas of Alle- 
gheny County reversed, deciding that the record presented no 
sufficient support for the Referee's conclusion that the de- 
ceased met death while in the course of his employment. 
Upon appeal the Supreme Court reversed the Common Pleas 
and sustained the order allowing compensation. 

In Blouss vs D. L. & W. R. R. Co., 73 Pa. Super Ct 95, 
the claimant was injured while riding upon the defendant 
company's engine in going for his dinner pail. The Work- 
men s Compensation Board reversed the finding of the Referee 
and denied compensation. Upon appeal the Common Pleas 
sustained the Workmen's Compensation Board, but the 
Superior Court reversed, saying (page 98) : 
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"Certainly a man going after his dinner pail at the noon 
hour preparatory to eating his dinner, is as much in the course 
of his employment as a man going to his home at the comple- 
tion of an errand: Daddock vs Steel Co., 263 Pa. 120; Messer 
vs Mfrs. L. & H. Co., 263 Pa. 5 ; or one going after tools to a 
part of the mine he had been forbidden to enter. Gurski vs 
Coal Co., 262 Pa. 1. The fact that he chose for his own con- 
venience to ride instead of walk, in going after his dinner 
would not deprive him from compensation if he was injured 
on the way." 

In Holler vs City of Lansing (Mich.), 162 N. W. 335, a 
workman was grading a place for a stone crusher and at the 
noon hour, for the purpose of eating his meal protected from 
the cold, he went mto a tool house 60 or 70 feet from the 
place beinp' graded, and an explosion of gasoline occurred 
when he lit his pipe. It was held that he was within the 
course of his employment. 

From the foregoing authorities it is settled that an em- 
ployee is in the course of his employment while resting during 
the lunch period. Does the fact that Shultz left the premises 
of the employer because of the fire require us to say that 
there is no evidence from which the Referee could find that 
the accident happened during the course of the employment? 
We do not think his temporarily leaving the property of the 
employer had that effect. If he had remained on the property 
of the employer, even though in a different part of the build- 
ing, and the fire had broken out with the same fatal result 
to him, under the authorities above cited the accident would 
unquestionably have been a compensable one. When the fire 
broke out, instead of going to another part of the building, 
he left the premises, and went on the property of the Penn- 
sylvania Railroad close by. It is argued that this case is 
differentiated from the cases cited, because there was not a 
temporary suspension during the lunch period, but an en- 
forced permanent suspension of the work, caused by the fire, 
of which the deceased had full knowledge. With this con- 
tention we cannot ag^ee. There is nothing in the evidence 
to show the extent of the fire at the time tihe deceased went 
back into the building. It was only five or ten minutes after 
the fire started and the only direct evidence as to the extent 
of the fire is that of the witness Carbaugfa, who says that 
Shultz asked him whether there would be any possible way 
for him to go down into the cellar for his coat and that he 
replied that there "would be just one way to do it, and that 
is to go by that stairway," but that Carbaugh said he would 
not like to risk it, as he had tried to get his property, but 
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could not find it for smoke. This evidence does not show 
that at that time the fire had so progressed as to show that 
it was beyond control and that the employment had perma- 
nently been suspended. It is also argued that Shultz went 
back in defiance of instructions, but the evidence does not 
sustain this contention. The witness Carbaugh says "the 
foreman, Mr. Miller, gave me orders to try to see whether 
everybody was out of the fire" and at another place he says : 
'Then you know the foreman gave me orders to try to see 
whether these parties were out, so I was on the look for them 
fellows, so I did not— I moved on, you know." There is 
nothing in the evidence to show that the instructions which 
the foreman gave him were communicated to Shultz and there- 
fore no inference could be drawn that Shultz was forbidden 
by his employer or anyone in authority over him, to return 
to the premises. We, therefore, think that there is no evi- 
dence to require a finding that the employment was perma- 
nently interrupted by the fire at the time Shultz returned for 
his coat, and on the other hand that there is evidence to 
justify the finding that his presence on the premises was 
required by the nature of his employment which had not 
been interrupted at the time of his return. Shultz was per- 
haps guilty of negligence, but the question of negligence has 
no place in our determination. Granville vs Scranton Coal 
Co., supra; Hale vs Savage Fire Brick Co., 75 Pa. Super Ct. 
454 ; Dzikowska vs Superior Steel Co., 259 Pa. 578. 

We do not think this case comes within the rule laid down 
in Kuca vs Lehigh Valley Coal Co., 268 Fa. 163, where it is 
held that "no compensation will be allowed where the de- 
ceased left his regular working place and went some distance 
away, where no duty or business called him, and then met 
his death"; nor within the case of Strohl vs Eastern Pa. Rwys. 
Co., 270 Pa. 132, where the question was whether the claimant 
was, at the time of his injury, engaged in the business of the 
defendant or another company by whom he was also employed ; 
nor within the case of Borroughs vs Susquehanna Coal Co., 4 
Dept. Rep. 623, where the claimant during the noon hour, in 
company with other breaker boys of his own age, were joy- 
riding on a truck belonging to the defendant. 

For the reasons heretofore given, we are of opinion that 
there was sufficient evidence to justify the findings of the 
Referee, and that the law has been properly applied to those 
findings. 

The award of the Referee, affirmed by the Workmen's 
Compensation Board, is hereby affirmed, at the cost of the 
appellant. 
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PqbJIjt jBifcdictioii— DeoMU.TBiV'^oiUJ'O^erwr wtuun J uHi dtetfcwi of 

Public Service Conuniatton. 

When a bill in eqni^ and the teitimony taken on a motion to 
continue a preliminanr injonction show that the controversy before 
the court is one that is entirely within the jurisdiction of the Public 
Service Commission, the court will overrule a demurrer filed to the 
bill and continue the prelnninary injunction for such time as may 
be necessary to allow the plaintin to complain to the Public Service 
Commission and will preserve the status quo until final determina- 
tion of the matter in controversy by the commission. 

Bill in equity for injunction. C. P. Danphin County, No. 
703, Equity Docket 

John R. Geyer, for plaintiff. 

J. E. B. Cunningham, for defendant 

Hargest, P. J., November 1, 1921. 

The plaintiff, a manufacturing corporation, filed itql bill 
against the defendant, a public service corporation, furnishing 
light, heat and power by means of electricity, complaining 
that the defendant threatens to cut off its supply of direct 
electrical current, and was awarded a preliminary injunction 
thereon. A demurrer was filed and the cause was heard on 
a motion to continue the preliminary injunction and also on 
bill and demurrer. 

STRUCTURE OF THE BILL AND DEMURRER 

The bill avers that some years ago plaintiff, with the aid 
and assistance of the defendant, established in its plant a 
number of motors and equipment for utilizing direct electrical 
current, to be supplied b^ defendant, and at its own cost and 
expense built a heav^ line of copper wire from defendant's 
generating station to its plant, for Uie puri>ose of transmitting 
such direct current ; that subsequently, bdn^ desirous of dis* 
continuing the manufacture and supply of direct current, the 
defendant requested the plaintiff to use alternating current and 
the defendant, at its own cost, installed in plaintiff's plant two 
units called ''rotary converters", each of a capad^ of 300 
kilowatts, which would convert the alternating current ipdiich 
.defendant would supply to direct current, which it was neces- 
sary for the plaintiff to use in the operation of the plant, and 
that the defendant took in payment for the said rotary con- 
verters the line of copper wire theretofore used for canpring 
the direct current ; that the defendant further proposed, inas- 
much as the rotary converters thus installed would not be self- 
exdting and were required to be magnetized by a certain 
quantity of direct current before they would perform tiie ftme- 
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tion for which they were intended, that the defendant would 
supply and maintain from its plant to the plaintiff's plant a 
sumaent quantity of direct current to magnetize the said con- 
verters so ^ey might be started; that this arrangement was 
carried out and that the defendant continued to supply direct 
current for the purpose of starting the two rotary converters, 
and that the defendant has recenUy requested of the plaintiff 
permissipn to cfiscontinue the furnishing of direct current, 
which permission the plaintiff refused to give, and that there- 
upon the defendant gave notice that it would break and sever 
the line supplying such ctwrent; that in addition to the two 
rotary converters the plaintiff has a 500 kilowatt unit which 
is self-exciting and for which no direct current is needed, but 
if, for any reason, through accident or otherwise, this unit 
^ould stop, it would be impossible to start the two 300 kilo- 
watt units and a shut-down of the plant would be require 
until direct current could be obtained, resulting in the loss of 
employment to three or four hundred men, great injury and 
damage to the work, and great inconvenience and delay. 

The defendant demurs on the ground that the bill shows 
no cause for equitable relief; that the Court has no jurisdiction 
to entertain the bill, because the bill shows that the entire 
cause of complaint relates to matters connected with service 
of defendant as a public service company, and all such matters 
are committed to the exclusive jurisdiction of the Public 
Service Commission, in the first instance, under the Public 
Service Company Law, approved July 26, 1913. 

DISCUSSION 

The Public Service Company Law of Tuly 26, 1913, P. L. 
1374, provides, in Article V, Section 1, that the Commission 
shall have power and authority to supervise and regulate 
''the itiaking of repairs, alterations and improvements in and 
to'' the service of all public service companies. Section 6 of 
Article VI provides : •^Any person or corporation ♦ ♦ ♦ 
complaining of anything done or about to be done, or omitted 
or about to be omitted, by any public service company, in 
violation of any of the requirements or provisions of this Act 
♦ * ♦ may apply to the Commission." Section 10 of 
Article VI gives the Commission power to investigate and 
determine such complaints. 

In the case of Fogelsville & Trexlertown Electric Company 
vs Penn^lvania Power & Li^t Co., 9 Pa. Corp. Rep. 64 
(decided July 1, 1921, not yet officially reported), the Supreme 
Court, in an opinion by Judge Kephart, says, concerning the 
Service Commission : 
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''There has been placed tinder the regulation, supervision 
and control of the commission, generally all matters relating 
to rights, facilities, service and other correlated matters of a 
public service company. By this act a complete system in 
itself is there presented to enforce such powers ; York Watier 
Co. vs York, 250 Pa. 115, 118. Courts were not intended to 
be the administrative tribunal for this purpose. The com- 
mission has not decided this appellant is not within regula- 
tory control, and may not be compelled to respond to a com- 
plaint filed against it. Plaintiff had a full and complete remedy 
to prevent any encroachment or wrongful use of territory by 
defendant. Being a public service company, it could complain 
(section 6 of article 6) against defendant when it did an act 
forbidden or that it had no power to do, — such acts as are 
within the field of the commission's control and subject to 
inquiry. The powers of control or regulation, or whatever 
authority the court may, in other days, have possessed over 
these concerns, are supplanted by the Public Service Com- 
mission. It was so decided in Rochester B. & L. Assn. vs 
Beaver Valley Water Co., 68 Pa. Superior Ct. 122 ; York Water 
Co. vs York, supra; St. Clair Boro. vs Tamaqua & P. E. Ry. 
Co., 259 Pa. 462; Bellevue Borough vs Ohio Valley Water 
Co., 243 Pa. 114; City of Scranton vs P. S. C, 268 Pa. 192." 

In the case of Bethlehem C. W. Co, vs Bethlehem Borough, 
253 Pa. 333, the Court issued an injunction stating ''that if, 
on application to the Public Service Commission, a certificate 
of public convenience should be granted, the injunction would 
be dissolved." 

In Pittsburgh Railways Co. vs Pittsburgh, 260 Pa. 424, the 
Supreme Court said, page 427 : 

"Here the court below very properly examined the facts 
sufficiently to ascertain whether the case was one within the 
jurisdiction of the Public Service Commission, and correctly 
decided in the affirmative (see Sections 12, 18, 19 and 29, 
Article V, of the Act of 1913, supra, and other relevant sec- 
tions). After reaching this conclusion, the learned chancellor 
had power to g^ant such an injunction as would maintain the 
status quo and afford the defendant municipality an oppor- 
tunity of petitioning for due authority to proceed with its con- 
templated improvement, but no greater right; and, with this 
limitation in view, the court below should have stated in its 
decree that, if on application to the Public Service Commission, 
a certificate of public convenience should be granted, the in- 
junction would forthwith be dissolved. Had the course sug- 
gested been pursued, the court would have performed its full 
duty in accordance with the practice approved by us in Beth- 
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lehetn City W. Co. vs Biethlehem Borough (No. 2), 253 Pa. 
333, a recent authority which seems to have been entirely 
overlooked by all engaged in the present case." 

The Supreme Court directed the Court below to modify its 
injunction so as to provide "that if on application to the Public 
Service Commission, a certificate of public convenience shall 
be granted the defendant municipality, the injunction will be 
dissolved.'' 

In the case of Fogelsville & Trexlertown Electric Co. vs 
Penna. P. & L. Co., supra, the Court said : 

"As said above, the authority of the court may be used in 
aid of the commission, sustaining its hands ; and, for this pur- 
pose, equitable relief ma^ be invoked to preserve the status 
quo, gpiving reasonable time to file a complaint and for the 
commission to hear and determine. Adequate power exists in 
the commission by the act to bring offending companies to 
summary control (Sections 33 and 34, article 6), but for the 
present we will make such order as will preserve the rights of 
all parties; Rochester B. & L. Assn. vs beaver Valley Water 
Co., supra; Bethlehem City Water Co. vs Bethlehem Boro. 
(No. 2) 253 Pa. 333 ; Pittsburgh Rys. Co. vs Pittsburgh, 260 
Pa. 424. Courts will exercise this right only in their sound 
discretion, having in view the power in the commission just 
mentioned." 

In the case just cited the Supreme Court modified the de- 
cree to preserve the status quo for thirty days ''in which time 
appellee may complain to the Commission and may secure 
from it such order or action as will further preserve the status 
quo until final determination." 

The bill in this case, and the uncontradicted testimony 
taken at the hearing, show that the controversy here is one 
entirely within the jurisdiction of the Public Service Com- 
mission. Whether there is any contract which requires the 
defendant to continue the service of direct current, and, if not, 
whether the discontinuance should be made upon such terms 
and conditions as will not interrupt the work at the plaintiff's 
plant, and what those terms should be, are matters which 
only the Public Service Commission can determine. 

The dispute in this case, as it developed at the hearing, 
was whether the plaintiff or the defendant should make the 
application to the Public Service Commission, but in the briefs 
subsequently submitted to us, that dispute seems to have dis- 
appeared. The plaintiff asks us to "continue the present in- 
junction until such time as the plaintiff shall have an oppor- 
tuni^ to appl3r to and secure an adjudication from the Ptd>lic 
Service Commission", and the defendant in its brief says that 
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it ''has no serious objection to the continuance of the 
inary injunction for a reasonable time "^ "^ "^ to the end 
that the plaintiff ma^ be afforded a reasonable opportunity 
to install a motor or mstitute before the Public Service G>m- 
mission the proceedings suggested by its counsel in their 
brief." 

The testimony shows that the service of furnishing direct 
current was cut off on August 5, 1921, and restored tempor- 
arily at the request of the president of the plaintiff company 
until the plaintiff could complete repairs or rewinding of the 
500 kilowatt converter, and that the plaintiff subsequently, 
about the 20th of August, requested a further extension be- 
cause its president was away and desired the status to remain 
until he returned. The threatened cutting off of the service 
was to take place September 23, 1921. The plaintiff did noth- 
ing up to that time to bring the matter before the Public 
Service Commission. We think the plaintiff is the proper 
party to complain before the Public Service G>mmission. In 
view of the authorities cited, our jurisdiction to preserve the 
status quo until the Public Service Commission can act upon 
the complaint, is complete. The demurrer must therefore be 
overruled. The status should be preserved until the Public 
Service Commission can determine the matter. 

DECREDE 

Now, November 1, 1921, the demurrer of the plaintiff is 
hereby overruled and the preliminary injunction is continued 
for thirty days, so as to allow the plaintiff to complain to the 
Public Service Commission and to secure from it such order 
or action as will further preserve the status quo until the final 
determination by the Commission. 



Daniel W. Moyer vs Margaret Mqyer 
Divorce— Blgamons marriages— Counsel fe es A limony pendente Wtt. 

In cases of divorce, when the wife is without means to employ 
counsel and defray the expenses necessary to her participation in the 
proceedings and is without means of support, the husband must supply 
her with funds to meet such expenses and with means for her support 
to a reasonable extent. This is not statutory but is an out-growth 
of the relationship existing between husband and wife and has not 
been changed by our laws extending the rights and liabilities of mar- 
ried women, unless the wife has a separate estate or an income 
sufficient to meet such expenses and to provide for her maintenance. 

If there is a marriage defacto, although a marriage de jure be 
denied, alimony will be allowed. 

When a husband has instituted proceedings to annul a bigamous 
marriage, under the Act of April 14, 1859, P. L. 647. and the wife 
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denies the invaliditj of the marriage 4>ut is without means to con- 
test it the proper administration of justice requires that the husband 
should provide her» to a reasonable extent, with the means to 
contest. 

When it is shown, by depositions taken under a rule for counsel 
fees and alimony pendente lite, that the husband is out of employ- 
ment and without means to pay alimony the rule will be made 
absolute as to counsel fees and suspended as to alimony, and if it 
is afterwards made to appear to the court that the husband is agaio 
earning money in a sumcient amount an order will be made for 
alimony. 

Rule for counsel fees and alimony pendente lite. C. P. 
Dauphin County, No. 59 March Term 1921. 

John C. Nissley, for libellant 

Beidleman & Hull, for respondent. 

Fox, J., November 28, 1921. 

In this case a subpoena was awarded upon the petition or 
libel presented and filed on the 28th day of March, 1921, under 
the Act of April 14, 1859, P. L. 647, the prayer of the peti- 
tioner was to have the marriage which was entered into be- 
tween him and Margaret Moyer, the respondent, declared 
null and void, on the ground that she had a husband living, 
from whom she was not divorced, at the time the contract of 
marriage was entered into between libellant and respondent 
on the 18th day of August, 1910. The subpoena was returned 
May 30, 1921, as served upon the respondent. 

On the 6th day of June, 1921, upon the petition of the re- 
spondent, a rule was granted upon the libellant to show cause 
why he should not pay her for counsel fees, and alinlony pen- 
dente lite, to which rule the libellant made answer, that this 
is not such a case as entitles respondent to counsel fees and 
alimony, for two reasons, viz : 

1. by reason of the cruel and barbarous treatment on the 
part of the respondent towards libellant, she has forfeited her 
right to counsel fees and alimon3r. 

2. That this is not an action in divorce, but a proceeding 
for the annulment of a bigamous marriage and in the latter 
case there is no authority to direct the payment of counsel 
fees and alimony pendente lite. 

The respondent in her answer, denies the allegation in the 
libel contained relating to the illegality of the marriage be- 
tween them, and accuses the libellant of cruel and barbarous 
treatment, thereby compelling her to withdraw from his house- 
hold. 

Subsequent to the granting of the rule depositions were 
taken on behalf of the re^ondent and the libellant, and they 
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show that the respondent is without a separate estate of her 
own, and is also without means with which to defend herself 
in the proceeding to have her marriage annulled, and is with- 
out means of subsistence. They also show that the libellant 
is not much more fortunate with respect to financial matters, 
and that he is without employment, and although having earn- 
estly endeavored to secure the same he met with failure, and 
that he has no income. 

The first reason as laid down by the libellant why he should 
not be compelled to pay counsel fees and alimony, pendente 
lite, is without merit. There is nothing which we have before 
us from which we can conclude that she was guilty of cruel 
and barbarous treatment, and even if we could so find, we do 
not see how it could affect this application, because this is not 
a proceeding in divorce on the ground of cruel and barbarous 
treatment, but a proceeding for the annulment of a marriage 
contract, alleged to have been void ab initio because the re- 
spondent had a living husband at the time and not divorced, 
which the respondent denies and contests. 

The Act of April 14, 1859, P. L. 647, provides as follows : 

"That in all cases where a supposed or alleged marriage 
shall have been contracted, which is absolutely void, by reason 
of one of the parties thereto having a husband or wife living 
at the time, the courts of common pleas shall have power to 
decree the said supposed or alleged marriage to be null and 
void, upon the application of an innocent or injured party, and 
the jurisdiction snail be exercised and proceedings conducted 
according to the principles and forms which are or shall be 
prescribed by law for cases of divorce from the bond of matri- 
mony." 

This statute, under which this proceeding is instituted, was 
passed for the purpose of having a better and more definite 
method for judicially determining the legality or illegality of 
alleged bigamous marriages, and the proceedings are to be 
conducted in accordance with the principles and forms which 
the law prescribes for divorce. 

We are, as the statute directs, to proceed according to the 
principles and forms as prescribed in divorce. 

The statute on divorce as well as that of 1859 relating to 
annulment of bigamous marriages are silent as to payment 
of counsel fees and alimony pendente lite. Yet in cases of 
divorce when the wife is without means to employ counsel 
and defray the expenses necessary to her participation in the 
proceedings, and is without means of support, the husband 
must supply her with funds to meet such expenses and with 
means for her support to a reasonable extent. This is not 
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statutory but is an out-growth of the relationship existing be- 
tween husband and wife, and which has not been changed by 
our laws extending the rights and liabilities of married women, 
unless the wife has a separate estate of her own or an income 
sufficient to meet such expenses and to provide for her own 
maintenance. 

In Brown on Divorce, 260, 261, it is laid down, that if there 
is a marriage defacto, although a marriage de jure be denied, 
alimony will be allowed. 

In the case of Smith vs Smith, 24 District Reports, page 
527, a case in which the proceedings were similar to this case, 
it was held that alimony and counsel fees would be allowed. 

The husband has started these proceedings, the wife denies 
the averment of the hubsand as to the invalidity of their mar- 
riage. She purposes to contest and she is without means to 
do so, and we think for the proper administration of justice 
the husband, under the circumstances, should provide her, 
to a reasonable extent, with the means to contest. He, how- 
ever, as we have said, is without employment or means, at 
this time, to pay her alimony, and under the circumstances as 
shown by the depositions, it would be vain and useless at this 
time to order him to pay alimony. If however information 
shall be given at an^ time hereafter in a proper way to the 
court that he is agam earnin|^ money in a sufficient amount, 
we will make an order for alimony pendente lite. 

For the above reasons, the rule is made absolute to the 
extent that the libellant, Daniel W. Moyer pay to the re- 
spondent, Marearet Moyer counsel fees, and the amount there- 
of is fixed at fifty dollars ; and with respect to alimony the rule 
is suspended until the libellant is again earning money in such 
an amount as will justify an order. The cost of the rule to 
be paid by the libellant Daniel W. Moyer. 



Edward Bailey, George W. Reily, Attorney-in-Fact for Eliza- 
beth H. Reily, Francis J. Hall, and Sophy Marks, Plaintiffs 
vs Harrisburg Polyclinic Hospital, Defendant. 

Equity— Injtinctioii— Laches— Hospitals — ^Nuisances— Practice. 

Equity will not enjoin the operation of a hospital, at the suit of 
plaintiflfs who knew the purpose for which the property was originally 
(purchased, permitted its operation for more than six years and the 
expenditure of large sums of money in repairing and remodeling build- 
ings, without attempting in any legal way to restrain such operation. 
Such conduct constitutes gross laches and will bar relief in equity. 

The question of Laches does not depend, as does the statute of 
limitations, upon the fact that a certam definite time has elapsed 
since the cause of action accrued, but whether under the circum- 
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stances of the particnlar case plaintiff is chargeable with want of 
doe diligence in the institution or jprosecution of his proceeding. 

Hospitals are not prima facie nuisances* but they may under some 
circumstances become nuisances and be subject to an injunction 
against their maintenance or continuance^ where the evidence is dear 
•nd certain. 

There is a difference between a prayer to restrain a hospital from 
injuring plaintiffs and one to resttain tne operation of a ho^itaL To 
sustain the first it would suffice to prove that the defendant had done 
or permitted to be done upon its premises things which produced 
material annoyance* inconvenience, discomfort or hurt to the plaint- 
iffs. To sustain the second it is necessary to prove that material 
annoyance, inconvenience* discomfort or hurt to the plaintiffs is 
necessarily* unavoidably and inevitably the result of the operation of 
a hospital on defendants prembes. 

An injunction u awarded of grace and not of right; and even 
though a nuisance be found to exist* equity will not interfere by injunc* 
tion when it appears that the granting of the writ will prodnce m 

K eater injury than its refusal* especially when it appears that plaintiffs 
ve been guilty of gross laches. 

Even though a nuisance is clearly established and the business can- 
not be carried on so as to avoid it* equity may refuse an injunction 
and leaves the plaintiffs to their remedy at law* where the conse- 
quences of the injunction would be far more disastrous to the defend- 
ants than its refusal would be to plaintiffs* and espedalljr when the 
Sublic and large numbers of people employed in the business would 
e injuriously affected by its cessation. 

When a bill in equity prays for an injunction against the operation 
of an existing hospital and against the erection of a new hospital on 
defendant's premises* and the chancellor finds that ijlaintiffs are bar- 
red by laches from the relief first prayed for. and is unable to find 
from the evidence that the new hospital will be a nuisance, the first 
relief wiU be denied and the bill retained until the effect of the opera- 
tion of tne new hospital can be determined. 

Bill in equity for injunction. C. P. Dauphin County* No. 
688 Equity Docket 

Charles H. Bergner* Charles L. Bailey and John R. Geyer, 
for plaintiffs. 

Earnest & Milnor, Geo. Ross Hull and Walter R. Sohn* for 
defendants. 

Wickersham* J., December 1, 192L 

The plaintiffs complain that the defendant is the owner of a 
certain lot or tract of land situate at the southeast corner of 
Front and Harris Streets in the City of Harrisburg, which lot 
fronts one hundred thirty-three feet, three inches on the east- 
em side of Front Street, and extends in depth along Harris 
Street by a uniform width two hundred ten feet, upon which 
lot, because of the residential character of the section, there 
is a restriction or reservation by deed that no buildings may 
be erected within fifty feet of the house line on Front Street, 
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or within eight feet of the southern line of this property, 
which is the dividing line between the defendant's land and 
the land of Edward Bailey, ope of the plaintiffs ; that Edward 
Bailey, one of the plaintiffs, is the owner of the adjoining 
tract of land on the south upon which a dwelling house is 
erected and occupied by him, which land is ninety-eight feet 
in width on Front Street, and extends in depth along the line 
of the defendant, two hundred twenty-five feet ; that Elizabeth 
H. Reily, another of the plaintiffs, is the owner of the larger 
plot of ground immediately adjoining the property of said 
Edward Bailey upon the south, fronting two hundred ten 
feet on Front Street, and extending in depth three hundred 
thirty feet along Reily Street to Second Street; that Francis 
J. Hall, another of the plaintiffs, is in possession of the plot of 
ground situated at the northeast comer of Harris and Front 
Streets, fronting fifty-two and five-tenths feet on Front Street, 
and extending alone Harris Street in a uniform width, one 
hundred fifty-three feet, which property is immediately oppo- 
site the property of the defendant, and separated from it by 
Harris Street, which has a width of sixty feet. 

That the neighborhood immediately surrounding defend- 
ant's land is exclusively residential in character. It is especial- 
ly quiet, well adapted for persons desiring homes, and with 
its broad outlook over the Susquehanna River, and a parkway 
and driveway maintained along the western side thereof, sur- 
rounded by dwellings and grounds of superior architecture 
and design, is one of the most desirable residential sections of 
the City of Harrisburg. Nearly all of the houses are modem 
in structure, with porches, verandas, and outdoor sleeping 
conveniences, with extensive lawns, creating a serene, de- 
lightful region for residences. There are no manufacturies 
or factories or establishments of any kind or character other 
than residences within the immediate vicinity. 

That upon their respective lands the plaintiffs hereto have 
each their individual houses, which, with their families, they 
occupy as their homes, and as such have been used and accus- 
tomed to use and enjoy them before the doing of the thing 
hereafter complained of. 

That upon the lands of the defendant there had for many 
years been erected a large and commodious dwelling house 
not out of harmony with the general character of the neigh- 
borhood, and used for residential purposes ; that the defendant 
acquired this home bv purchase and proceeded to establi^ 
therein a hospital, making minor alterations or changes so as 
to permit its use for that particular purpose; that because 
of the humane character of the work in which the defendant 
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is engaged, and because the matters hereinafter complained of 
had not developed, and the establishment was small, and the 
annoyance more or less infrequent, the plaintiffs brought no 
action ; that the improvements upon defendant's premises still 
consist of a dwelling house to some degree remodeled so as 
to be used as a hospital, but not so as to permanently impair 
its character as a dwelling; as a hospital, however, it is ill- 
arranged and badly adapted for the use now made of it. 

This dwelling is now proposed to be changed to that of a 
large general hospital which the defendant is now arranging 
to build and to remodel the structure already erected, and to 
build thereto large additions of wards, operating-rooms, 
kitchens, and other incidental establishments which will in- 
crease the matters hereinafter complained of, and for this 
purpose has broken ground within the last few days. 

That by reason of the defendant's operation of the land in 

3uestion as a hospital there are of necessity noises, odors, and 
answers ; automobiles and ambulances in large numbers come 
to the hospital intermittently during the day and the entire 
night with the incident annoyance dependent thereon; the 
conduct of the said hospital results in the congregation of a 
large number of persons in and about the property ; within 
the hospital are treated and cared for a large number of 
people sufferinp^ with diseases, some of which are contagious 
and most of which are infectious, and by the maintenance of 
this hospital a large number of others, suffering from the 
same diseases or havine recently come in contact with such, 
pass to and fro; the odors and noises are fully described in 
the fourteenth and fifteenth paragraphs of the plaintiff's bill ; 
the odors being described as annoying, offensive, and nause- 
ating, and the noises consisting of wails, outcries, the crying 
of infants, and the shrieks and yells of those operated on or 
whose wounds are being dressed; that mattresses, sheets, 
quilts, cloths and dressings are ventilated from the open win- 
dows or in the yard, being in themselves unsightly and nause- 
ating, and because of these things the plaintiffs are disturbed 
in the quiet, peaceable and ordinary use of their own dwell- 
ings ; their existence rendered uncomfortable, their sleep brok- 
en, their health and comfort so disturbed, as well as the com- 
fort and happiness of their guests, that they can with great 
difficulty occupy their homes, particularly during such seasons 
of the year when their doors and windows should, for their 
own comfort, be left open. 

That the premises in question are wholly inadequate in ex- 
tent for the operation of a general hospital of the character 
which the defendant intends to conduct thereon, and the site 
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entirely inappropriate and unsuited in neighborhood and sur- 
roundings for such an undertaking, and that by reason of the 
inadequacy of the premises, it is impossible to conduct the 
operation of a hospital of the character proposed with any 
privacy and keep the necessarily offensive sights, sounds and 
smells of its operation from becoming a nuisance to the neigh- 
bors. 

That because of these things the properties of the plaintiffs 
have been impaired in value and rendered wholly undesirable 
as places of residence, and they will continue to depreciate and 
be much more impaired as these conditions continue to be 
further aggravated. 

The complainants pray for relief as follows : 

1. That an injunction issue, preliminary until hearing and 
perpetual thereafter, enjoining and restraining the defendant 
from increasing the capacity of its establishment as a public 
hospital at the place complained of and from enlarging the 
same or building any additions thereto, or erecting upon the 
said land any other or additional structure for its said pur- 
poses. 

2. That the defendant after hearing be restrained and en- 
joined from further maintaining and operating its hospital on 
the lands in question. • 

3. That the defendant herein be enjoined and required to 
discontinue its use, management and operation of the hospital 
on the lands in question or any part thereof, and so soon as 
practically can be done be required to remove the same to 
some other location better adapted therefor. 

4. Such other and further relief as justice and equity may 
demand, or the nature of the cause may require. 

The defendant filed its answer admitting the averments 
contained in the first, second, third, fourth, fifth, eighth, ninth, 
a part of the eleventh, and twelfth paragraphs of the plaintiff's 
bill, and the other paragraphs are either specifically denied 
or explained. It is denied that the neighborhood is especially 
quiet or that it is exclusively residential ; that defendant ac- 
quired title to the property about which complaint is made 
October 12, 1914, and has operated a hospital therein since 
October 4, 1914 ; that the alterations to the building and upon 
the land were extensive in character, and such as to render 
the property entirely unfit for residential purposes, and that 
they were made from time to time at great expenses to the 
defendant; that at or about the time of the said purchase 
and prior to the making of the first alterations the plaintiffs 
had knowledge of the fact that the defendant had purchased 
the property for hospital purposes, and were proceeding, or 



416 DAUPHIN CX)UNTY REPORTS V<^ 24 

BaileT» et aL vs HarriitNirg Poljclinic Hospital 

about to proceed with the alterations mentioned; thati by 
reason of said alterations the property cannot be used for 
residential purposes without further extensive alterations in- 
volvinc[ a lau^ge outiay of money ; that the proposed new struc- 
ture will be modem in every respect, constructed according 
to the most modem and advanced ideas of hospital constrac* 
tion with the most advanced and modem equipment, and will 
in every respect be a structure of the finest type; that there 
are necessarily nobes and odors necessary in the operation of 
their hospital, but it is denied that any of them are such as 
to annoy the plaintiffs or to destroy rest, impair health or com* 
fort or affect the well-bein|f of the plaintiffs, or otherwise 
howsoever to constitute a nuisance ; that there are no necessary 
dangers by reason of the operation of said hospital ; that auto- 
mobiles and ambulances do not come to the hospital inter- 
mittently during the day and the entire night in lar^e num- 
bers, or accompanied by an^ annoyances to the plaintiffs, and 
there is no particular noise or confusion attendant upon 
either of tiiese visitations, and the conduct of said hospital 
does not result in the congregation of a large number of per- 
sons in and about the property; it is also denied that within 
the hospital are treated and cared for a large number of people 
suffering with diseases, some of which are contagious and 
most of which are infectious, and by the maintenance of this 
hospital, a large number of others suffering from the same 
diseases or having recently come in contact with such, pass 
to and fro. 

It is further denied that the defendant uses dmgs and 
agents of violently pungent character so that the odors there- 
from permeate the neighborhood and the dwellings and 
grounds of the plaintiffs ; or that any malodorous drugs or of 
any dmgs that permeate the neighborhood are used except 
ether; it is proposed to erect a new hospital building so that 
any odor of ether or of anv other possible character tmit might 
arise in the hospital will be forced out through the top of the 
new building, and will not reach any of the plaintiffs in such 
volume as to annoy them ; there are no outcries of demented 
people for such are not admitted or treated in the hospital; 
it is denied that any moans or noises are heard other than 
tho^e in any well-regulated hospital, and this neighborhood 
will not be annoyed therefrom because of the plot of land 
upon which the hospital is erected, and generally denying 
that any noises do or will annoy the plaintiffs. The state- 
ments in paragraph fifteen are denied, and it is alleged that 
any annoyance to the neighbors is not by reason of the con- 
duct or management of the hospital, but wholly because of 
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supersensitiveness or fanciful notions of those affected. 

It is further averred that by reason of the topography of 
the Citjr of Harrisburg and the location of its residential and 
industnal districts, railroad, electric railways and highways 
traversing it, and by reason of the distribution of the large 
population of said city, the construction, operation and main- 
tenance of a modern hospital in the neighborhood of defend- 
ant's premises is necessary for the service, accommodation 
and convenience of the public ; that while the character of the 
neighborhood is residential it is not populous, and the re- 
moval of the said hospital to another section of the city would 
not only involve great expense to the defendant, but would 
also deprive a large and populous district of the City of Har- 
risburg of the benefits accruing from the operation and main- 
tenance of defendant's hospital at its present location. 

That during the last two weeks in January 1920, the Board 
of Directors of the defendant conducted a campaign for the 
purpose of raising funds by subscription and donation from 
the general public for the express purpose of building upon 
its present premises the larger and more commodious hospital, 
which was widely and extensively advertised, and the plaint- 
iff!s knew that said funds were bein^ raised for the purpose 
aforesaid ; that since the first day of February 1920, the Board 
of Directors has been proceeding at great expense to prepare 
and complete plans and specifications for the large hospital, 
and has entered into a large number of contracts for the pur- 
chase of material, and the plaintiffs knew that these things 
were being done and thev have, nevertheless, delayed filing 
their bill until March 1921, and that by reason of their laches 
the plaintiffs are not entitled to the relief prayed for. 

A replication was filed by plaintiffs as required by the equity 
rules. 

At the hearing of this case which commenced April 11th, 
1921, and continued throughout several days, testimony was 
taken, requests for findings of facts and conclusions of law 
were filed by the several parties as required by the equity 
rules, and the case was argued at length by counsel upon the 
one side and the other with great ability and very commend- 
able thoroughness. 

FINDINGS OF FACTS BY THE TRIAL JUDGE 

1. Edward Bailey, one of the plaintiffs, is the owner of a 

Elot of ground on North Front Street in the City of Harris- 
urg, immediately adjoining the property of defendant on the 
south, fronting nmety-seven feet on Front Street, and extend- 
ing back by the same width, two hundred ten feet, on which 



418 DAUPHIN COUNTY REPORTS Vol. 24 

Bailey, et aL vs Harrisburg Polyclinic Hospital 

is a dwelling, occupied by him since 1889, standing back 
fifty feet from the line of Front Street. It has a large porch 
across the front with porch in the rear, and sleeping porches- 

2. Mrs. George W. Reily, one of the plaintiffs, is the owner 
of a property immediately south of the property of Edward 
Bailey with a frontage of two hundred ten feet on Front 
Street, and etxending back alone Reily Street by the same 
width to Second Street, on which is erected a large double- 
three-story brick house, with porches, set back about one 
hundred twenty-five feet from Front Street, and occupied by 
the Reily family as a residence since 1861. 

3. Francis J. Hall, one of the plaintiffs, is in possession of 
a lot of ground at the northeast comer of Front and Harris 
Streets, having a width of fifty-two and one-half feet on 
Front Street, and extending back one hundred twenty feet on 
Harris Street, immediately across Harris Street from the prop- 
erty of the defendant, upon which is erected a residence occu- 
pied by him and his family, since 1906. The house is a three- 
story brick building set back fifty feet from Front Street, with 
main entrance on Harris Street. It has a porch extending 
across the front from the end of which there is an outlook on 
Harris Street and the defendant's property, and there is also 
a porch on Harris Street at the entrance, and in the rear, also 
doors and windows overlooking the defendant's property. 

4. The Harrisburg Polyclinic Hospital, the defendant, is a 
corporation of the first class, incorporated by a decree of the 
Court of Common Pleas of Dauphin County, March 1st, 1909, 
and the place designated for the transaction of its business is 
Harrisburg, Pennsylvania. The charter is recorded in the 
office of the Recorder of Deeds of Dauphin County in Charter 
Book I, page 77, and the purposes of the corporation as therein 
stated, are, "to furnish suitable accommodations and medical 
and surgical treatment to persons afflicted with disease, or 
who suffer physical injury from accidents or otherwise; to 
provide a library, apparatus and all other needful means for 
securing full and proper treatment of its patients; to create, 
maintain and conduct a training school for the training of 
nurses, and physicians and to do all and singular matters and 
things which may be necessary to be done, and to provide for 
the well-being of the said hospital, and for the due manage- 
ment and administration of the affairs thereof." 

5. The property of defendant is located at the southeast 
comer of Front and Harris Streets, having a width of one 
hundred thirty-three feet on Front Street, and extending back 
two hundred ten feet, on which was a large double two-story 
brick residence with porches across the front, at the sides and 
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rear, standing back one hundred feet or more from Front 
Street. Prior to the time of its acquirement by the defendant 
this building had been used only as a residence. 

6. The properties of the several plaintiffs and the property 
of the defendant are located in a neighborhood exclusively 
residential in character. 

7. Since March 1st, 1909, the defendant has been engaged, 
in accordance with its charter purposes, in the conduct of a 
general hospital in the City of Harrisburg, and since October 
4, 1914, it has conducted such a hospital upon the site now 
owned by it at Front and Harris Streets in said city. 

8. That the defendant acquired title to said tract of land 
which it now occupies, by a deed from Clara 'M. Capp, widow 
of Thomas H. Capp, dated October 12th, 1914, which is re- 
corded in the office of the Recorder of Deeds of Dauphin Coun- 
ty in Deed Book "U", Volume IS, page 56. The purchase 
price paid by the defendant for this tract of land, with the 
buildings thereon erected, was $29,500.00. 

9. The deed which conveyed to the defendant the said tract 
of land contained the following building restriction, and no 
others : 

"And the said grantee by its acceptance hereof doth hereby 
for itself, its successors and assigns, agree that it will not use 
the premises above described to erect or construct any new 
building or buildings the foundations and walls of which shall 
extend within fifty (50) feet of the eastern linel of Front 
Street or which shall extend in any way within eight (8) feet 
of the line separating the premises above described and the 
property of Edward Bailey, Esq., his heirs and assigns, pro- 
vided, however, that the said Edward Bailey, Esq., and the 
grantee herein may maintain the present buildings upon their 
said respective premises as they now are and may restore 
and build the same in the event of partial destruction by fire 
or otherwise, but in the event of a total destruction or removal 
of the buildings on the premises above described and adjoin- 
ing premises of Edward Bailey, Esq., the said Edward Bailey, 
Esq., in rebuilding and the said grantee in rebuilding shall con- 
form to the building lines as herein established." 

10. After the defendant acquired its property in 1914, it 
was adapted, by alterations at a total expenditure of about 
$12,000.(X), for use as a general hospital, and has been so used 
up to the present time. 

11. The defendant, on April 1st, 1918, acquired title to 
property No. 1524 North Second Street, fronting twenty-six 
feet on the west side of Second Street, and extending west- 
wardly of uniform width ninety feet to other property of th^ 
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defendant ; on October 14th, 1920, the defendant acquired title 
to property No. 1520 North Second Street, fronting twenty-five 
feet on the western side of Second Street, and extending west- 
wardly of uniform width ninety feet to the line of property of 
Edward Bailey; on April 1st, 1921, the defendant acquired 
title to property No. 1522 North Second Street, fronting twen- 
ty-six feet on the west side of North Second Street, and extend- 
ing westwardly of uniform width ninety feet to other property 
of the defendant, all by deeds duly executed and recorded, two 
of which properties, Nos. 1522 and 1524 North Second Street, 
being now used by the defendant as a home for nurses. 

12. The defendant now proposes to erect a new hospital 
building upon said lot which will consist of a basement and 
three floors, will be constructed of brick and concrete, will 
have marbleoid and marble floors and fireproof partitions, and 
will be thoroughly modern in construction and equipment; it 
will contain one hundred twenty beds. 

13. When the present hospital was opened in 1914 it had 
twenty-six beds for the accommodation of patients; it now 
has fift^-two beds. It receives general medical and surgical 
cases, mduding accident and emergency cases, obstetrical 
cases, and all cases received by the ordinary general hospital. 
A dispensary is maintained with a daily service from three to 
five o'clock P. M. on all days except Sundays and holidays. 
In the year 1918-19 there were treated in the medical division 
one hundred fifty-one cases, in the surgical division four hun- 
dred three cases, with three hundred sixty-eight operations per- 
formed ; in the year 1919-20 there were treated in the me<Ucal 
division one hundred sixty-three cases, in the surgical division 
six hundred ninety-two cases, with seven hundred twelve 
operations performed. 

14. That upon the completion of the new buildings the 
present building will be used to provide quarters for the help, 
and may be used for a children's ward; all other operations 
and activities of the hospital will be transferred to and con- 
ducted in the new building. 

15. That the plaintiffs knew of the operation of the de- 
fendant hospital from October 1914 to March 1921. 

16. That during the fall of 1919 and throughout the year 
1920 the defendant, by pictures of the proposed new building, 
and by news articles and advertisements, all published in the 
papers of the City of Harrisburg, announced to tfic public its 
desire and its purpose to build a new, modem and commodious 
hospital upon its lands at Front and Harris Streets. 
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17. That the intention of the defendant to build a new 
hospital building upon its lands at Front and Harris Streets 
was Icnown to the plaintiffs throughout the year 1920. 

18. During the last two weeks in January 1920, an inten- 
sive drive for funds for the express purpose of building a new 
building upon defendant's lands at Front and Harris Streets 
was made by solicitors throughout the City of Harrisbturg and 
vicinity ; appeals for funds for this pturpose were made by the 
distribution generally throughout the city of pamphlets, posters 
and circulars, by articles and advertisements published in the 
newspapers, and b^ personal solicitations. 

19. That Francis J. Hall, one of the plaintiffs, contributed 
to this fund and all plaintiffs knew that the funds being raised 
were to be used for the construction of a new hospital by the 
defendant at Front and Harris Streets. 

20. That as a result of the solicitations aforesaid the sum 
of $150,000.00 was subscribed to the defendant for the pur- 
poses aforesaid of which $85,000 was paid prior to May 1st, 
1921. 

21. That the cost of the campaign for funds which cost 
was paid by the defendant was about $10,000.00. 

22. That between February 1st, 1920, and March 5th, 1921, 
the defendant proceeded to complete plans and specifications 
for the building of the proposed new building. 

23. That between February 1st, 1920, and March 5th, 1921, 
the defendant entered into contracts for labor and materials 
for the proposed building which contracts amounted in total 
to about $£^,000.00. 

24. That the services of the architects in the preparation 
of plans and specifications for the proposed buildine prior to 
March Sth, 1921, for the payment for which the defendant is 
liable, are valued at $6000.00, which plans and specifications 
cannot be used for the erection of a building on a different 
site. 

25. That durin|f the year 1920 the front porch of defend- 
ant's present buildmg was removed and an enclosed brick cor- 
ridor was constructed in its place which was intended to be 
a corridor to connect that building with the new building. 

26. That the purpose and design of the said brick corridor 
was apparent to anyone viewing it, and the construction was 
plainly visible from the homes of the plaintiffs. 

27. No complaint was made by any one of the plaintiffs 
to any member of the board of directors of the Polyclinic 
Hospital, defendant, that they, the plaintiffs, were anfaoyed 
by noises, nauseating smells, or unseemly sights emanating 
from or appearing upon the premises of the defendant until a 
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very short time before the filing of the bill and the com- 
mencement of this suit. 

28. The only complaint made by the plaintiffs to mem- 
bers of the board of directors of defendant prior to a short 
time before filing the bill and commencing these proceedings 
was that the location of the building was unsuitable for the 
purposes for which it was being used and was proposed to 
be used in the future, because of the confined limits of the 
property owned by the defendant and that any effort in the 
future to expand would be accompanied by tremendous ex- 
pense in the purchase of high priced property adjoining the 
property now owned by the defendant. 

29. Until the new hospital building is completed and op- 
erated we cannot say from the evidence which is very con- 
flicting, whether its operation as a hospital will necessarily 
annoy the plaintiffs. Until said building is completed and 
operated we, therefore, must decline to find as a fact that the 
operation thereof will annoy the plaintiffs to such a degree 
as to become a nuisance, which this court would be in duty 
bound to enjoin. We will, therefore, retain the bill in so 
far as it relates to the construction of the new hospital build- 
ing until said building is completed and in operation, at which 
time we will hear further testimony as to the extent of the 
annoyance its operations occasions to the plaintiffs. 

Counsel for plaintiffs presented to the trial judge written 
requests for findings of facts and conclusions of law, at the 
same time serving a copy thereof upon one of the counsel for 
defendant, and counsel for defendant served upon the trial 
judge and upon counsel for plaintiffs written notices as to 
which of said requests in their judgment should be qualified or 
denied, with reasons therefor, and at the same time presented 
to the trial judge and served upon plaintiffs' counsel defend- 
ant's requests for findings of facts and conclusions of law, to 
which counsel for the plaintiffs served upon the trial judge 
and upon one of counsel for defendant notice as to which of 
defendant's requests in their judgment should be qualified or 
denied, with reasons therefor, as required by Rule 62 of the 
equity rules adopted by the Supreme Court. All requests on 
the part of counsel for plaintiffs and defendant have been 
either affirmed, refused or modified, with such statement in 
regard thereto as we have deemed necessary, which will be 
filed with the Prothonotary and become part of the record 
of the court in this case. 
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DISCUSSION 

The prayer of the plaintiffs' bill is, briefly, that we enjoin 
the defendant^ FIRST, from increasing the capacity* of its 
estalblishment as a public hospital at the place complained of, 
and from enlarging the same or building any additions thereto, 
or erecting upon the said land any other or additional struc- 
tures for its said purpose; and, 

SECOND, That the defendant be restrained from further 
maintaining and operating its hospital on the lands in ques- 
tion; that it be required to discontinue its use, management 
and operation of the hospital on the lands in question, or any 
part Uiereof, and that it be required so soon as practical to 
remove the same to some other location better adapted there- 
for. 

We have found as a fact that we are unable to conclude 
from all the evidence that the management of the defendant's 
hospital when enlarged and improved will constitute a nui- 
sance. The witnesses Daniel D. Test, Henry C. Wright, and 
Dr. O'Hanlon and Dr. Bartine have testified in effect that it 
will be impossible to operate this hospital when completed 
without material annoynce to the plaintiffs; whereas, the wit- 
nesses Drs. Douglass, Gross and Holmes, Sidney Heckert 
and James Woodward have testified just as strongly and with 
just as much reason that the new hospital when completed 
may be operated without any material annoyance to the plaint- 
iffs. We must refuse, therefore, to enjoin the defndant from 
completing the proposed alterations and additions to its hos- 
pital because it appears to be probable that when said proposed 
alterations and additions have been made and the new hos- 
pital building completed the sounds which plaintiffs claim 
heretofore came to their ears, and the sights and smells which 
annoyed them would, in^ the operation of said defendant's 
hospital in its new building, be so minimized as not to be 
annoying. We will retain the bill, however, and final dis- 
position of the case, so far as the operation of the hospital in 
the new building is concerned, will be postponed pending the 
result of the operation of a hospital in said new building after 
it has been completed and in operation : Wilson vs Wechsler, 
69 Pittsburgh Legal Journal, 663. 

We think the SECOND and THIRD prayers contained in 
the bill of the plaintiffs must be denied. It appears very clear- 
ly from the evidence that these plaintiffs knew the purpose for 
which this property was purchased by the defendant at the 
time it was purchased. While it appears that some protests 
were made with regard to the operation of this hospital, yet 
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the evidence shows they were spasmodic, not continuing nor 
persevered in, and that the real complaint made was that an- 
other location might be more desirable to the defendant than 
the one they then occupied. We do not find that any serious 
complaint was made to the defendant with regard to its opera- 
tion of the hospital, especially respecting sounds, smells, and 
sights annoying to the plaintiffs, until a very short time be- 
fore this action was commenced, to wit: March 5th, 1921. 
In the meantime the defendant was permitted to proceed at 
considerable expense to repair and remodel the old building 
so that it was suitable for hospital purposes; to incur an ex- 
pense of $10,000.00 in an effort to raise a fund in January 
1920 for the erection and construction of the new building; to 
incur a further expense of $6000.00 for the preparation of 
plans and specifications for this building which cannot be 
used if a new site is selected ; the letting of contracts for more 
than $80,000.00 for and about the erection and construction 
of the new building; the erection of a brick corridor to the 
old building many months before the suit was brought at 
an expense of several thousand dollars in order that a way 
might be provided for connecting the old with the new build- 
ing. We think under the testimony in this case — under the 
great weight of testimony — ^that the plaintiffs have been guilty 
of gross laches in permitting the defendant to incur all of the 
above expense in and about the operation and improvement 
of its property without attempting in any legal way to restrain 
it. 

As early as May, 1917, W. R. Houser, at one time a member 
and president of the board of directors, but then retired from 
said latter position, had a talk with Mr. Bailey, one of the 
plaintiffs, in the Harrisburg bank. He wanted Mr. Bailey, Mr. 
Hall and Mr. Reily to get together, to meet the board, and 
to come to some agreement, as he understood it, for the pur- 
chase of the property as it then stood. At that time they 
talked about possible improvements to the Polyclinic Hos- 
pital. The witness told Mr. Bailey that they were about mak- 
ing some extensive improvements and he thought it was now 
time to get together before the improvements would progress 
too far. Mr. Bailey advised him he was not interested. It 
seems to us that the time for the plaintiffs to take legal steps 
to restrain the hospital would have been certainly not later 
than the date fixed by Mr. Houser when he had the confer- 
ence with Plaintiff Bailey and advised him that extensive 
improvements and additions were contemplated ; yet no steps 
were taken by any of the plaintiffs until nearly four years 
after thb interview was had. 
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In Hohl et al. vs IModell, 264 Pa. 516, the owner of a lot 
subject to a building restriction providing 'That there shall 
not be erected upon said lot any establishment for ^y offen- 
sive business/' erected thereon a ten-automobile garage to 
which no objection was made for three years. The defendant 
then proposd to enlarge the garage from a ten-automobile to 
a twen^-four-automobile garage. It was held by tiie Su- 
preme Court in an opinion written by Mr. Justice Walling, at 
page 519: — 

As the ten-car garage had been built and in operation for 
three years without objection, the comt properly refused to 
order its discontinuance, for he who would enforce a building 
restriction by injunction must act promptly: Ome vs Friden- 
berg, 143 Pa. 4^, 500.'' 

The court below very properly enjoined the enlargement 
of ihe garage because it was in violation of an express build- 
ing restriction as above set forth. 

In the case at bar there is no building restriction involved 
but we think the principle is the same, and that it was the 
duty of the plaintiffs not only to object but to enforce their 
objection by legal proceedings before the defendant had ex- 
pended such lar^e sums of money in order to fit up its 
property for hospital puropses. 

In Maust vs Pennsylvania and Maryland Street Railway 
Company, 219 Pa. 569, it was held: 

"Where street railway companies have been permitted to 
proceed in the construction of the lines by abutting property 
owners or township officers, and large sums of money have 
been expended thereon, it would be inequitable and unjust 
to compel the lines to be torn up or their operation enjoined 
at the instance of a party who either gave his written or oral 
consent, or who stood by and said noUiin^ while the work or 
construction was going on and the expenditures were being 
made." 

This case applies with particular force against the plaintiff, 
Bailey, who, when advised of the extensive improvements 
about to be made to the hospital nearly four years before 
they were commenced, stated that he was not interested. Mr. 
Justice Elkin, writing the opinion of the Supreme Court — see 
page 572 — said: 

''Again it must not be overlooked that appellant has come 
into a court of equity to seek its aid by injunction which is of 
grace and not of right. The prayer in every such bill is to 
the conscience of a chancellor. As a general rule relief will 
not be granted where the benefit to the complainant is entirely 
disproportionate to the injury complained of: Becker vs Street 
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Railway Co., 188 Pa. 484 ; or where the party seeking redress 
has placed himself in such a position that to grant his request 
would work an injustice to tne other party whom he has led 
to believe could do the particular thing which he now under- 
takes to restrain." 

The question of laches does not depend, as does the statute 
of limitations, upon the fact that a certain definite time has 
elapsed since the cause of action accrued, but whether under 
the circumstances of the particular case plaintiff is chargeable 
with want of due diligence in failing to institute or prosecute 
his proceeding : Edwards, appellant vs Western Maryland Rail- 
way Company, 268 Pa. Z28. 

In the Appeal of Penrose, 21 Atlantic Reporter, 364, the 
court below refused the petition of the plaintiff for an in- 
junction to restrain noise caused by the removal of scenery 
and baggage from a theatre at night which it was alleged dis- 
turbed the sleep of persons living near by, where said theatre 
had been in use for fifteen years, which decree was affirmed 
by the Supreme Court. It also appeared in that case that 
the theatre had not only been in use for fifteen years but had 
lately been refitted at an expense of $60,000.00. 

It will be noticed upon an examination of the prayers in 
the plaintiff's petition that what they ask for is not that cer- 
tain odors, sights or sounds which cause annoyance should be 
discontinued, not that the defendant conduct its hospital in 
such manner as not to cause annovance, injury, damage or 
hurt to the plaintiffs, but that the defendant be enjoined and 
required to discontinue its use, management and operation of 
the hospital on the lands in question, or any part thereof, and 
so soon as practically can 4>e done be required to remove the 
same to some other location better adapted therfor. 

A hospital is not a nuisance per se, or even prima facie: 
Wood on Nuisances, 3rd edition, section 564, page 758; Joyce 
on Nuisances, Section 16. Therefore to say that a certain 
thing is a nuisance in fact is to say that the facts proven by 
the evidence establish the fact of nuisance; the difference is 
in the proof: Dennis vs Eckhardt, 3 Grant's Cases, 390-392. 
Hospitals are not prima facies nuisances, but they may under 
some circumtsances become nuisances and be subject to an 
injunction against their maintenance or continuance where 
the evidence is clear and certain: Kestner vs Homeopathic 
Medical and Surgical Hospital, 245 Pa. 326-331. 

We think there is a difference between a prayer to restrain 
the defendant from injuring the plaintiffs, as was done in 
the case last above quoted, and one to restrain the defendant 
from operating its hospital. To sustain the first it would 
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suffice to prove that the defendant had done or permitted to 
be done upon its premises things which produced material 
annoyance, inconvenience, discomfort or hurt to the plaintiffs. 
To sustain the second it is necessary to prove that material 
annoyance, inconvenience, discomfort or hurt to the plaintiffs 
is necessarily unavoidably and inevitably the result of the 
operation of a hospital on defendant's premises; that it is 
impossible to conduct a hospital there without such result; 
that in order to avoid the nuisance the operation of the hos- 
pital must *be abandoned. 

In view of the conclusion we have reached with regard to 
the laches of the plaintiffs it becomes unnecessary for us to 
discuss the quantity or quality of the evidence necessary to 
be produced by the plaintiffs in order to establish their claim, 
and to move uie court to make such a drastic order as that 
for which they have prayed. 

We are of opinion that an injunction is awarded of grace 
and not of right; and even though a nuisance be found to 
exist equity will' not interfere by injunction when it appears 
that the granting of the writ will produce a greater injury than 
a refusal of it, especially when it appears that the plaintiffs 
have been guilty of gross laches in not pursuing their remedy 
before the defendant had proceeded at very considerable ex- 
pense to make the improvements indicated heretofore. Even 
though the nuisance is clearly made out and the business can- 
not be carried on so as to avoid it, equity may refuse an in- 
junction and leavfci the plaintiffs to their remedy at law 
where the consequence of g^nting the injunction would be 
far more disastrous to the defendant than the consequence of 
losing it would be to the plaintiffs, and especially when the 
public and large numbers of people employed in the business 
would be injuriously affected by its cessation: Hurkenstein's 
Appeal, 70 Pa. 102; Pennsylvania Coal Co. vs Sanderson, 113 
Pa. 126; Sullivan vs Jones & Laughlin Steel Co., 208 Pa. 540; 
Good vs Queens Run Fire Brick Co., 224 Pa. 496; in which 
last mentioned case it appeared that the Queens Run Fire 
Brick Company erected a fire brick plant in Lock Haven near 
the residence of the plaintiff and constructed a railroad upon 
the street in front of plaintiffs premises. In 1905. after the 
company's plant had been enlarged and the annoyance in- 
creased, plamtiff sought to enjoin the company from running 
trains on the tracks in front -of his premises, and brought the 
Pennsylvania Railroad Company in as a party defendant. The 
court held that an injunction will not be awarded where the 
benefit to the complainant is entirely disproportionate to the 
injury to the respondent, nor where it will inflict greater in- 
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jury than it will prevent. In writing the opinion of the Su- 
preme Court it was said by Mr. Justice Mestrezat, at page 496 : 

^'As pointed out in the opinion of the learned trial judge, 
the plaintiffs are clearly guilty of laches under all the au- 
thorities, the facts of the case clearly warranted the judge 
dismissing the bill on this ground ; the counsel for the plaint- 
iffs concede that the plaintiffs here knew their rights and stood 
upon them from the first. There was no deception or fraud 
practiced by the defendant and the plaintiffs were cognizant of 
every move made by the fire brick company in the construc- 
tion of the railroad in front of their premises; tiiey knew all 
the facts, and, knowing their rights as they admit, it was 
their duly to act promptly. There is no sufficient excuse 
given in the bill for the failure of the plaintiffs to assert their 
rights at an earlier date than 1905 when they filed this bill; 
neither was there anything shown upon the trial of the cause 
that justified the plaintiffs in delaying their objection to the 
construction of the railroad until they instituted these pro- 
ceedings. So far as the record discloses there is no justifica- 
tion whatever for the conduct -of the plaintiffs in permitting, 
without objection, the construction of the road, its subsequent 
operation for so many years, and the large expenditure of 
money on a plant which could only be available by use of 
the railroad. A party guilty of such conduct cannot secure 
relief in a court of equity. Vigilantibus, non dormientibus, 
servit lex. The plaintiffs have slept upon their rights which 
concededly they knew, and a chancellor will not aid them to 
the great prejudice of another party whose equities are at 
least equal to those of plaintiffs. As said in Powers' Appeal, 
125 Pa. 175-186, the maxim of the common law, that wherever 
there is a right there is a remedy for its infraction has never 
been adopted by courts of equity. Hence, he who sleeps upon 
his rights may awake to find that his remedy for their en- 
forcement in a court of equity has vanished." 

To the same effect are Stewart Wire Co. vs Lehigh Coal 
and Navigation Co., 203 Pa. 474; Keeling vs Pittsburgh, Vir- 
ginia and Charleston Railroad Co., 205 Pa. 31. In the last 
mentioned case it was held that a very slight delay on the 
part of the complainant in invoking equitable relief when the 
work is of magnitude and public interests are prejudiced, will 
be sufficient to stay the hand of a chancellor. 

In Stewart Wire Co. vs Lehigh C. & N. Co., supra, it was 
said by Mr. Justice Brown, page 478,- quoting from 16th 
Aiherican and English Encyclopaedia of Law, 2nd edition, 
page 356: 
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"Relief by injunction is not controlled by arbitrary or tech- 
nical rules but the application for its exercise is addressed 
to the conscience and sound discretion of the court. Where 
a party seeks the intervention of a court in equity to protect 
his rights by injunction the application must be seasonably 
made, or the rights may be lost, at least so far as equitable 
intervention is concerned. It is a rule practically without 
exception that a court of equity will not grant relief by in- 
junction where the party seeking it, being cognizant of his 
rights, does not take those steps to assert them which are 
open to him, but lies by and suffers his adversaiy to incur 
expenses and enter into burdensome engagements which would 
render the granting of an injunction against the completion 
of his undertaking, or the use thereof when completed, a great 
injury to him. A suitor who by laches has made it impossible 
for a court to enjoin his adversary without inflicting great in- 
jury upon him will be left to pursue his ordinary legal remedy. 
This rule is especially applicable where the object of the 
injunction is to restrain the completion or use of public works, 
and where the granting of the injunction would operate in- 
juriously to the public as well as to the party against whom 
the injunction is sought.*' 

The hospital operated by the defendant is a public as well 
as a private utility. It is so located in the City of Harrisburg 
that it can and does serve conveniently a very large part of 
the city's population. It appeared from the testimony that 
great numbers of people resorted to it for treatment in case 
of sickness or accident, and there received medical and sur- 
pfical aid. The public, therefore, as well as the defendant, is 
interested in the operations of this institution. In Bessonies 
vs The City of Indianapolis, 71 Indiana Reports, 195, it was 
said by Howk, J.,: — 

"Hospitals and homes for the sick are very far from being 
nuisances per se. They are wise and beneficial charities to 
be fostered and encouraged by liberal legislation, and not to 
be suppressed or even discouraged by what may seem to be 
harsh or restrictive laws." 

"Error seems somewhat prevalent in portions at least of 
this commonwealth in regard to proceedings in equity to 
restrain the commission of nuisances. It seems to be supposed 
that, as the law, whenever a case is made out of wrongful acts 
on the one side and consequent injury on the other, a decree 
to restrain the act complained of must as certainly follow, as '■ 
a judgment would follow a verdict in a common law court. 
This is a mistake. It is elementary law that in equity a de- 
cree is never of right as a judgment at law is, but of grace. 
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Hence the chancellor will consider whether he would not do 
a greater injury by enjoining than would result from refusing 
and leaving the party to his redress at the hands of a court 
and jury. If in conscience the former should appear he will 
refuse to enjoin. It often becomes a grave question whether 
so great an injury would not be done to the community by 
enjoining the business, that the complaining party should be 
left to his remedv at law. That a thing may possibly work 
injury to somebody is no ground for injunction ; if the injury be 
doubtful, eventual or contingent equity will not interfere by 
injunction.*' Wahl vs Cemeterv Association, 197 Pa. 209. 

To grant the second and third prayers of the plaintiffs 
would be not only a great hardship to the defendant financially 
and otherwise, but would also, in our opinion, affect the public 
detrimentally. Had the plaintiffs acted promptly when they 
knew the purpose for which this property was purchased by 
the defendant, and before it had expended large sums of money 
to fit its property for the purpose for which it is now used, we 
would not be moved by the considerations hereinbefore set 
forth, but in consideration of what we regard as the gross 
laches of the plaintiffs, we do not think they are entitled to 
the relief which they have sought, as set forth in the second 
and third prayers contained in their bill and hereinbefore 
quoted at length. 

The case of Kestner vs Homeopathic Medical and Surgical 
Hospital, 245 Pa. 326, is clearly distinguishable from the case 
at bar. In that case the prayer of the petition was "that an 
injunction may <be issuedf perpetually restraining the de- 
fendant, its physicians, surgeons, nurses, agents, and employes, 
their successors and assigns, from managing and carrying 
on the said hospital in such manner as to injure your orators, 
infringe their rights, and impair the market value of their 
property." The prayer of the petition in the case at bar is 
that the defendant be restrained from operating its hospital 
and be required to remove the same from the locality in which 
it is now situated. The injunction granted in the Kestner 
case was restraining defendant from using the building as a 
hospital during the continuance of the existing internal con- 
struction and while the emergency operating room was main- 
tained in close proximity to complainant's residence, and in 
restraining the defendant from permitting refuse to be thrown 
from its building upon the plaintifFs property. The defendant 
in that case was not required to perpetually discontinue the 
use of its hospital and to remove the same from the location 
it then occupied to another location. It also appeared — see 
page 332 — that the court below was of opinion that the nui- 
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sance might be abated by removing the operating room to 
some other part of defendant's building, and therefore merely 
enjoined the carrying on of the hospital in the building adjoin- 
ing complainant s premises until such removal should be 
made ; also restraining the defendant from permitting persons 
occUyping rooms in the hospital to throw refuse matter upon 
complainant's premises. Mr. Justice Potter, writing the opin- 
ion of the Supreme Court — see page 333 — said: 

"The relief granted in this respect was properly allowed. 
The occupants of the rooms were under the control of the 
defendant and it was, therefore, responsible for their actions 
within the limits of that control, * * * 

"The effect of the injunction is, however, to restrain de- 
fendant from using its building as a hospital during the con- 
tinuance of the present internal construction and while the 
emergency operating room is maintained in its present prox- 
imity to complainant's residence. It is apparent that the pur- 
pose was to require the removal of the operating room to 
some other portion of the building where complainant would 
not be annoyed by the noises emanating therefrom." 

The question of laches was not raised nor decided in that 
case. 

We are in accord with the principles of law enunciated in 
Evans vs Reading Chemical Fertilizing Co., Ltd., 160 Pa. 209; 
Rhodes vs Dunbar, 57 Pa. 274; Commonwealth vs Alburger, 
1st Wharton 486; Decorative Art Club's Appeal, 10 Sadler 
J 50; Hibberd vs Evans, 235 Pa. 454; Pendergast vs Walls, 
257 Pa. 547; Rhoads et al. vs Carr, 1920 Dauphin 204; and 
Church of St. Luke vs McShain, 29 District Reports, 353, all 
cited in the plaintiffs' brief, in which the law of nuisance is 
extensively discussed and well-known and understood prin- 
ciples established. That cannot, however, influence our de- 
cision in this case for the reasons we have already given. 
They may be applied, if the facts warrant it, after the new 
building now about to be constructed by the defendant is 
completed and in operation, and they might have been applied 
with considerable and convincing force had the plaintiffs 
pursued their legal remedyw against the defendant at the 
proper time. 

Commonwealth vs Charity Hospital, 198 Pa. 270, cited by 
plaintiffs in their brief, in support of their contention, was in 
interpretation of the Act of April 20th, 1899, P. L. 66, which 
has since been repealed. 

What was said by the court in Everett et al. vs Paschall, 
61 Washington 47, quoting from Shepard vs Seattle, 59 Wash- 
ington 363, can have no application to the case at bar. 
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In Gilford vs Babies Hospital, 1 New York Supplement, 
page 448, cited by plaintiffs in their brief, there was a building 
restriction against any trade or business which might be offen- 
sive to the neighborhood, and the question of laches did not 
appear to be raised. 

In Stotler vs Rochelle et al., 83 Kansas, 86, the question 
of laches was not raised, and the plaintiff proceeded to restrain 
the defendant before the hospital was established; further- 
more that was a hospital for the treatment of cancer. The 
question of laches was not and could not have been raised 
in that case. 

In Giles vs Rawlings, 97 Southeastern 521 (Ga.), the ques- 
tion of laches does not appear to have been raised. 

The case which in the opinion of the plaintiffs' counsel was 
parallel to the case at bar and was, therefore, in their opinion 
controlling and which was cited in their brief and discussed 
at great length, was Deaconess' Home vs Bontjes, 207 Illinois, 
553, also reported in 64 L. R. A. 215, and 69 Northeastern 748. 
It appeared in that case Mrs. Bontjes bought a lot fifty feet 
wide and three hundred twenty-three feet deep, upon a bluff 
in a residential district in the City of Peoria, at a cost of 
$5000.00, and built thereon a dwelling house whidi she occu- 
pied as her home. She expended about $13,000 in improve- 
ments. When she bought this tract and built, the lot next on 
the east, one hundred feet wide, had upon it a brick house 
designed for and occupied by a private family ; its main rooms 
and most of its windows faced west ; the living apartments and 
most of the windows of the two houses faced each other, and 
there was a space of thirty to thirty-five feet between the 
buildings, two or three feet of which were owned by the com- 
plainant. The front of each lot was occupied by a terrace, 
sloping to the street nearly one hundred feet below. The 
defendant corporation was organized to erect a deaconess' 
home and hospital and purchased the residence for $12,000.00, 
and at once made changes in the interior and opened a hospital 
for the care of the sick and injured. Thereafter the complain- 
ant filed her bill. It must be observed, however, that she pro- 
ceeded very actively to prevent the conversion of the adjoin- 
ing building into a hospital. The defendant purchased the 
propertya<3^oining the plaintiff in November 1898. On May 
24th, 1900, It opened there a hospital, and on November 1st, 
1900, the plaintiff filed her bill to restrain the defendants 
from operating said hospital upon the property adjoining her 
land. The plaintiff, therefore, proceeded with commendable 
promptness to enforce her legal rights whereas in the case at 
bar the plaintiffs took no legal proceedings from the establish- 
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ment of the hospital on October 4th, 1914, until March 5th, 
1921, a period of nearly seven years. We think, therefore, 
that the case at bar is clearly distinguishable from the Bont- 
jes case upon which plaintiffs place so much reliance. 

CONCLUSIONS OF LAW 

1. The plaintiffs, by reason of their laches, are not en- 
titled to the relief prayed for in so far as it relates to the 
operation of the defendant's hospital as it now does and here- 
tofore did exist. 

2. We are not able to find from the evidence in this case, 
as a conclusion of law, that the hospital will be a nuisance 
when operated in the new building which defendant proposes 
to erect upon its premises. We will, therefore, retain the 
bill in so far as the remedy prayed for relates to enjoining 
the erection and operation by the defendant of a hospital in 
the new building until that fact has been accomplished, the 
new building erected, and a hospital operated therein, when 
we will proceed to final hearing and disposition of that branch 
of the case. 

3. The costs of these proceedings, so far as they have pro- 
gressed, are to be paid by the plaintiffs. 

We have answered the requests for conclusions of law filed 
by the plaintiffs and defendant and filed the same with the 
records in this case. 



Cordelia K. Zeiters and Millard F. Zeiters, her husband, vs 
Samuel H. Zimmerman and Cora Zimmerman. 

Neglicence— Joint liability— AutomobUes — Ownership— Regittration— 
Bvideace— Conavct of defendants after accident— 

Withdrawal of juror. 

In an action against a husband and wife, for damages, due to the 
negligent operation of an automobile, it was shown that the auto- 
niobile was registered in the names of the husband and wife; that 
the husband was operating the automobile at the tixpe of the accident; 
that the husband and wiie, with their giiests, were taking a pleasure 
trip; that the wife made no protest asrainst the manner in which the 
husband operated the automobile; that after the accident the wife 
said to one of the other persons in the automobile, ''we will say 
nothing about this"; that at a later date she asked the same person 
not to tell anybody. Held, that the joint liability of the defendants 
was a question for the jury under all evidence. 

A wife who is joint owner, with her husband, of an automobile 
is jointly liable for damages due to its negligent operation by him, 
for her use and purpose, although she had given its entire direction 
and control over to him. 

In an action against a husband and wife for damages due to the 
negligent operation of an automobile, a point for charge, ''that if 
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the junr find under all the evidence that the wife was not jointly 
liable the verdict must be in favor of both defendants/' is properly 
refused. 

Under the evidence in this case, a verdict for plaintiffs in the 
sum of $4000 for the wife and $10000 for the husband was held not 
excessive. 

In an action for damages, due to the negligent operation of an 
automobile, testimiony as to the conduct of defendants after the 
accident is admissible, if it tends to show a purpose to suppress evi- 
dence against them or fabricate evidence in their favor. 

The purpose of registerinir an automobile is to identify the owner 
or owners and fix responsibility^ and proof of registration makes 
a prima facie case on these questions. 

The doctrine of respondeat superior is not limited to an actual 
service or employment, but covers cases in which one is responsible 
for the negligent conduct of another although there was no specific 
employment 

In an action for damages for injuries due to the nec^ligent opera- 
tion of an automobile, defendants denied joint ownership. Plaintiffs 
offered in evidence the application for registration in which defend- 
ants swore that they were joint owners. The trial ludge instructed 
the jurv to consider how far the affidavit affected the credibility of 
the defendants as to their other testimony in the case. Held* on 
motion for new trial, that the instruction was proper. 

In an action for damages for injuries due to the negligent operation 
of an automobile, counsel for plaintiffs, on cross examination, asked 
defendants' witness whether he had not helped one of the defendants 
wash blood off the car, to which witness replied that he had not 
There was no evidence that there was blood on the car^ but there 
was blood on the ground at the place of accident. Counsel for 
plaintiffs recalled a witness who testified that she had seen defend- 
ants' witness and defendant doing something that looked like brushing 
something off the front of the car. Held, on motion for a new trial, 
that a motion to withdraw a juror was prqperly refused. 

In an action for damages for injuries due to neglif^ence, the fact 
that the trial judge mentioned a certain amount in instructing the 
jury as to the meaning of "present worth", following with an instruc- 
tion that the jury should not take his figiires as facts but simply as 
an illustration, is not ground for a new trial. 

Motion for a new trial and for judgment non obstante vere- 
dicto. C. P. Dauphin County, No. 45 March Term 1920. 

John R. G^yer, for plaintiffs. 

Wm. M. Hain and Geo. Ross Hull, for defendants. 

Wickersham, J., December 9, 1921. 

It was testified at the trial of this case, that while the plaint- 
iffs were walking arm in arm along the side of a public high- 
way, now under the control of the Commonwealth of Penn- 
sylvania, located near the Borough of Middletown, in this 
County, they were struck by the automobile owned by the 
defendants, and being carelessly and negligently operated by 
pne of the defendants, Samuel H. Zimmerman, whereby Cor- 
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delia K. Zeiters, one of the plaintiffs, was very seriously, pain- 
fully and permanently injured. It was to recover damages for 
this injury to her, because of the pain, suffering and incon- 
venience she endured in the past and will be compelled to en- 
dure in the future because of said injury; and damage to the 
plaintiff, Millard F. Zeiters, her husband, for the loss of his 
said wife's comfort, aid, consortium and assistance, and to 
her services and earnings, ail of which, because of the said 
accident, he lost and will continue to have lost, or if not en- 
tirely lost, to have the same very greatly impaired; and to 
reimburse him for sums that he has been compelled and will 
be compelled to lay out, pay for or become liable for the 
payment of large sums of money for Doctor's bills, nursing, 
nurse hire and the employment of servants for the care and 
attention to his said wife and for the performance of services 
which would have otherwise been rendered by her in the 
past and which he had a right to expect would have been 
rendered by her in the future, during the rest and continuance 
of her said natural life, that this suit was brought. 

The trial resulted in a verdict in favor of the plaintiffs and 
against both of the defendants, Samuel H. Zimmerman and 
Cora Zimmerman, whereupon the defendants filed a motion 
for judgment in favor of defendants, n.o.v.; a motion for 
judgment in favor of defendant, Cora Zimmerman, n.o.v.; 
and a motion for a new trial. We will first consider the mo- 
tion for judgment in favor of the defendants, non obstante 
veredicto. 

At the trial, the Court was requested, in the defendants' 
eleventh point, to charge the jury that: "Under all the evi- 
dence the verdict must be for the defendants" which request 
was refused, and formed the basis of the motion for judg- 
ment in favor of the defendants non obstante veredicto upon 
the whole record. 

It is contended that the defendants cannot be held jointly 
liable for damages under the pleadings and the proofs in this 
case. That two or more persons are not liable jointly in tort 
unless a concert of action or a joint participation in the alleged 
tort is pleaded and proved ; that in the present case the plaint- 
iffs have pleaded a joint tort but offered no evidence to prove 
a concert of action on the part of defendants; and therefore 
a verdict against both defendants cannot stand. Sturzebecker 
vs The Inland Traction Co., 211 Pa. 156, and cases therein 
cited, commented upon, explained and distinguished by Mr. 
Justice Potter, is relied upon as authority for this contention, 
wherein it appears that a suit was brought by the plaintiff 
against The Inland Traction Company and the Philadelphia 
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and Lehigh Valley Traction Company, to recover damages 
from the two defendants: first, for the construction, and, 
second, for the operation of the railway. By the construction 
she contends the defendants broke down, <jiestroyed and 
blocked her drain pipes, resulting in the flooding of her green- 
house. By the operation of the railway and tne rumble and 
jar of the passine car she allied that her greenhouse was 
shaken and the glass therein broken; also that electricity es- 
capes and chai]ges the heating pipes. At the conclusion ot the 
plaintiff's testimony judgment of compulsory non-suit was 
entered. In his opmion refusing to take off the non-suit, the 
trial judge said: 

''There was not a particle of proof that there had been any 
lease or merger between the two companies, nor was there 
any evidence that the Philadelphia and Lehigh Valley Traction 
Company had done any act or thing of which plaintiff com- 
plained. * * * The case seems to be absolutely bare 
of any evidence of any concert of action between the two 
defendants.'' 

The Supreme Court, in affirming the opinion of the Court 
below held : 

"There could be no recovery upon the joint action where 
it appears that there was no community of fault by the two 
defendants in the act which occasioned the injury." 

This principle is so well established in Pennsylvania as 
scarcely to require the citation of the many numerous au- 
thorities in support thereof. The argument of the defendants, 
however, overlooks the contention of the plaintiffs' as con- 
tained in their statement and which appears in the evidence. 
Their claini is not that there was concert of action, n^ligent 
in its character, but that there was joint liability for the neg- 
ligent one who was driving their car for their joint purposes. 

The evidence which the jury believed tended to show that 
a few months before the accident this automobile was regis- 
tered b^ the defendants with the State Highway Department, 
as required by law, upon an affidavit" made by both of them, 
not illiterate people, the husband being learned in the law, 
that the car was owned by both of them. It was a pleasure 
car. The husband wanted his wife, Cora Zimmerman, to run 
it herself. On the afternoon of the day of the accident they 
made up a party by his calling his brother and wife to go with 
them and also inviting the intimate friend of his wife to go 
along. With the brother's wife was a house guest for whom 
they made room. They went from Harrisburg to Middletown 
where the husband attended to a matter of personal business, 
and from there they went to Elizabethtown on a pleasure ride. 
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On the way back the husband was driving. The one woman 
sitting in front with him testified that the lights were so dim 
that she could not see above six feet ahead of the car and 
that he was going at a pretty rapid rate of speed. The brotiier 
of the defendant seated with him on the front seat, testified 
that he could see about twenty feet ahead into the darkness. 
Cora Zimmerman, the wife and co-defendant of Samuel H. 
Zimmerman, testified that they could see two hundred feet 
ahead in the bright lights from the car, but they all testified 
that they did not see the people who were struck until the 
instant they were struck. Immediately after the collision 
occurred, the witness, Mame Rhoads, sitting on the front 
seat with the defendant, Samuel H. Zimmerman, said loud 
enough that they all could hear "I believe we killed people'', 
when she so stated, the defendant, Samuel H. Zimmerman 
dropped his hands and said "I never saw it." The defendant, 
his brother, and the witness, Mame Rhoads, who sat on the 
fr<mt seat with them, got out of the car. The woman testified 
that she heard cries for help while she and the defendant, 
Samuel H. Zimmerman, were out of the car, and then he 
said ''Step in" and she stepped into the automobile and he 
drove off at once ; that as they were driving away he turned 
f r<mi the main road to take a byway ; that the woman on the 
front seat with him thought she had lost her purse while out 
of the car and the defendant, Samuel H. Zimmerman, asked 
her whether she had a card in it. When she said ''no", he 
said: "That's good". That the defendant, Cora Zimmerman, 
shortly after thev left the scene of the accident, leaned for- 
ward and said: we will say nothing about this", or words 
to that effect; and two or three da^s later the defendant, 
Cora Zimmerman, said to the same witness whom she met in 
Reading, fifty miles from the place of the accident, that she 
should not tell anybody, or words to that effect. It also 
appeared from the evidence of the plaintiffs and their witnesses 
that no signal of the approaching car was given, that the 
lights of the car were very dim, and the speed at which the 
defendant was driving was indicated b3r the distance he went 
before he could stop his car after the accident occurred. There 
is abK>hitely no evidence that Cora Zimmerman, who the jury 
believed was a joint owner of this automobile, made any 
protest or objection to the manner in which Samuel H. Zim- 
merman, her husband, and joint owner, was operating it, 
while, as we have indicated, there was evidence that after 
the accident occurred, and which we must assume was be- 
lieved by the jury, she endeavored by her suggestions to en- 
courage the other occupants of the car not to tell anybody 
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about the accident. It also appeared very clearly, and is not 
contradicted, that while the defendant, Samuel H. Zimmer- 
man, got out of his car, he made no effort whatever to dis- 
cover whether he had injured any one; he did not even go 
back of his car to see what happened but remained in front 
of it examining his lights, and after a very short pause he 
drove away ta^ng a byroad through Middletown and thence 
back to Harrisburg. We find in the evidence no protest on 
the part of the joint owner and co-defendant, Cora Zim- 
merman, that her husband should not drive away until he 
had examined the road back of the car to ascertain whether 
they had injured any one, and if they had to render such 
assistance as they were required to render under the provis- 
ions of the Act of Assembly relating to the operation of 
motor vehicles upon the highways of this Commonwealth. 
It thus appeared from the evidence that the automobile was 
purchased and owned by the defendants for the joint use 
and pleasure of both, and was being so used at the time the 
accident occurred. 

We think, therefore, that the doctrine of respondeat super- 
ior applies. It matters not whether Cora Zimmerman was 
or was not exercising any direction or control over the oper- 
ation of her car. If it was being operated by one whom she 
permitted to have it in charge for her use and purpose she 
was liable although she had g^ven its entire direction and 
control over to him. This principle is established in the very 
recent case of Crouse vs Lubin, 260 Pa. 329, wherein it was 
said by Mr. Justice Walling, — page 333 — quoting from Berry 
on the Law of Automobiles, 2nd edition, page w89: 

"The rule is followed in most of the states in which the 
question has been decided that one who keeps an automobile 
for the pleasure and convenience of himself and family is liable 
for injuries caused by the negligent operation of a machine 
while it is being used for the pleasure or convenience of a 
member of his family : Denison vs McNorton, 228 Fed. 401 ; 
Wonfrey vs Lazarus, 148 Mo. App. 388 ; Birch vs Abercrombie, 
74 Wash. 486." 

What was said by his honor. Judge Walling, continuing 
the above quotation, is particularly applicable to the case at 
bar. As we have heretofore pointed out, the defendant, Cora 
Zimmerman, was found by the verdict of the jury to be a 
joint owner of the automobile which was kept and owned by 
herself and husband for their mutual pleasure and enjoyment. 
Kunkel vs Allentown P. C. Co., 249 Pa. 106. The learned 
Justice in the Crouse case goes on to say : 
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''Defendant made it an element of her business to provide 
recreation and pleasure for her mother and was responsible 
for the car while in use for that purpose. Her liability results 
from the fact that her car was beine used for the purpose she 
had authorized and it is not material who furnished the chauf- 
feur. One who keeps an automobile for the benefit of his 
family is prima facie responsible for its management when in 
ordinary use for that purpose: Moon vs Matthews, 227 Pa. 
488; Hazard vs Carstairs, 244 Pa. 122." 

We find cases, similar in principle, and with facts almost 
identical to those of the case at bar, decided by the Courts of 
other States, to- wit: 

In Switzer vs Sherwood, et al., 80 Wash. 19, 141 Pac. 181, 
Annot Cas. 1917-A, page 216, it appeared from the evidence 
that a husband and wife were sued jointly for the negligent 
operation of an automobile owned by them but which was 
being operated by their daughter at the time the accident 
occurred. Held : — 

'^here an automobile owned by husband and wife as a 
community and used for the community was negligently oper- 
ated by their daughter while the husband was ridmg therein, 
a judgment is properly rendered against the husband and 
wife for the damages awarded though the wife was not present 
at the accident. 

''It was claimed in this case that the act causing the injury 
was the individual tort of Lucy W. Sherwood, daughter of 
defendants, or at most, the tort of Lucy W. Sherwood and 
F. L. Sherwood, and that it was error to allow judgment to 
go against the community for the wrong committed. But we 
met and determined this question adversely to this conten- 
tion in the case of Birch vs Abercrombie, 74 Wash. 486, 133 
Pac. 1020, SO L.R.A. (N.S.) 59. In that case the authorities re- 
lied upon by the appellant to maintain the contrary conclusion 
were cited and refused by us and the conclusion reached that 
the owner of an automobile purchased for the use of his fam- 
ily is liable to third persons for injuries sustained through its 
negligent driving by any member of the family of the owner 
who has permission from him to drive it whether it is driven 
on the immediate business of the owner or for the pleasure 
of the person driving it." 

Crawford vs Mcllhinney, et al., 171 Iowa, 606, 154 N.W. 310, 
Annot. Cas. 1917-E, 211, was an action brought by the plaintiff 
a^inst B. W. Mcllhinney and Mrs. Mcllhinney, his wife, 
for driving over with his automobile and injuring Eichel June 
Crawford, a minor about eight vears of age, which injury 
caused her death. It was contended by the defendant, B. W. 
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Mcllhinney, that he was not liable for the torts of his wife ; * * 
and that the evidence failed to show that the relation of master 
and servant existed between the defendants, and that, there- 
fore, the husband was not liable for the negligence of his 
wife, if she was negligent. He contended further that the 
doctrine of respondeat superior applied only when the rela- 
i^on of master and servant is shown to exist between the 
wrongdoer and the person sought to be charged for the result 
of some negligence or wrong at the time, and in respect to 
the very transaction out of which the injury arose; that at 
the time in question he was merely a guest of his wife and 
made the trip only upon her invitation. We pause here to 
note the similarity in the facts and in the contention of the 
defendants, to-wit: that Mrs. Cora Zimmerman, one of the 
defendants, was only the guest of her husband and was in no 
way responsible for his negligence, if negligence there was. 
Commentin^^ upon this contention it was said by Mr. Justice 
Preston, writing the opinion of the Supreme Court of the State 
of Iowa : — 

'^e are of opinion that, under the evidence, it was a ques- 
tion for the jury, if indeed the evidence is not undisputed, 
that Mrs. Mcllhinney was the servant and agent of her hus- 
band, and they were engaged in a common enterprise. Mr. 
Mcllhinney owned the car and had owned it since July 1912; 
he testified that since he became the owner of the car he had 
no other driver than his wife. On cross-examination he savs 
that this trip was purely a pleasure trip for me and her. She 
could go on such trips as she wanted to make when I was 
not along and whenever I wanted to go or she wanted me to 
go with her, we would go together, and she would do the driv- 
ing in both instances. I went on this trip at her suggestion. 
* * * It appeared from the evidence that Mr. Mcllhinney 
was so far in charge of the trip in question as to personally 
invite the guests Who accompanied them * * *." 

Having reviewed some of the cases upon the subject, the 
said learned Justice continues — see Annot. Cas. 1917-E, page 
226:— 

"It is not contended by plaintiff that the husband is respon- 
sible for the negligence of his wife because of the marriage 
relation, but because of the nature of the work she was doing, 
and because the trip was taken for their mutual pleasure in 
his car. It is not contended by the defendant that the wife 
may not be an employee or agent of her husband. It is doubt- 
less true that the mere existence of the relation of husband 
and wife will not create the relation of master and servant 
or agent on the part of the wife, so as to render the husband 
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liable for negligence in operating his automobile; but there 
are other circumstances "^ "^^ *. In the instant case, if 
defendants were engaged in a common enterprise, or if Mrs. 
Mcllhinney was the employee or agent of her husband at 
the time in the use of the car by his authority, for some pur- 
pose for which the car was bought and kept by him, they 
would both be liable for her negligence in such a case * "^^ 
Apparently he bought the car for the pleasure of his family 
which incuided both his wife and himself. He had no other 
driver. We think there was no error in over-ruling the motion 
of the defendant, B. W. Mcllhinney, for a directed verdict on 
this ground. As bearing upon this question see the following 
cases: Plotz vs Holt, 124 Minn. 169; Carpenter vs Campbell 
Automobile Co., 159 Iowa 52; Stowe vs Morris, 147 Ky. 386; 
Daily vs Maxwell, 152 Mo. 415; Smith vs Jordon, 211 Mass. 
269; 21 Cyc. 1237; 28 Cyc. 38." 

Turning now to the Supreme Court of Delaware, we find 
the conclusion reached upon this branch of the law set forth 
in 28th Cyc. 38, under the sub-head, ''Person Liable", in the 
following paragraph, to-wit : 

"Where an injury is inflicted by the use or operation 6f a 
motor vehicle upon the public highways the owner thereof 
is liable to respond in damages if the vehicle was being oper- 
ated by such owner or was under his control or was in the 
custody or control of his agent or servant acting within the 
scope of his employment, and for the benefit of the owner. 
In all cases ifehere the owner is present he will be responsible 
for injuries sustained by third persons unless the operator 
disobeys instructions, as the owner is in law in control of the 
vehicle"; citing Simeone vs Linsey, (Del. 1907) 65 Atl. 778; 
Hannigan vs Wright, 5 Pennew. (Del.) 537, 63 Atl. 234. 

In view of the authorities above quoted and having in con* 
sideration the evidence in this case, we do not think we erred 
in submitting the joint liability of the defendants to the jury 
to be passed upon and decided by them, under all the evidence 
in the case, or that we erred in refusing to afiirm the defend- 
ants' eleventh point for charge. The motion for judgment 
in favor of the defendants non obstante veredicto, is over- 
ruled. 

For the same reasons we think the motion for judgment in 
favor of Cora Zimmerman, non obstante veredicto, must be 
denied. We think that her liability in the case was properly 
submitted to the jury Under all the evidence, and that no error 
was committed in our refusing the defendants' seventh point 
for charge. The motion for judgment in favor of the defend- 
ant, Cora Zimmerman, non obstante veredicto, is over-ruled. 
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We come now to consider the motion of the defendants for 
a new trial, and reasons suggested in support thereof. 

It was suggested at the argument, in support of defendant's 
20th reason for a new trial that judgment must be entered 
in their favor, because of our refusal to affirm defendants' 
fourteenth point for charge, that if the jury found under all 
the evidence that Cora Zimmerman was not jointly liable 
with S. H. Zimmerman then the verdict must be in favor of 
both defendants. This contention overlooks the very recent 
ruling in Smith vs Machesney et al., 238 Pa. 538, which holds 
that: 

''Where in such a case a judgment has been obtained against 
both defendants after a tnal in which there was no error as 
to the wife, the Supreme Court may affirm the judgment as 
to her and reverse it as to her husband." 

Also in Kinski vs Stein, 68 Pa. Superior Court, 441, the suit 
was against the husband and wife and on appeal the judg- 
ment was reversed as to the husband. The motion for a new 
trial for this reason is over-ruled. 

We will consider the first two reasons together. They com- 
plain that the amount of the verdict in favor of Cordelia K. 
Zeiters, one of the plaintiffs, is excessive, and that the verdict 
in favor of Millard F. Zeiters, the other plaintiff, is g^ssly 
excessive. 

We do not think that the verdict in favor of Cordelia K. 
Zeiters in the sum of $4000.00 is excessive. Instructing the 
jury upon this branch of the case we said: 

"She is entitled to recover such an amount as you think 
she ought to have for the pain and suffering which she has 
endured, and for the pain and suffering which she may endure 
in the future. In that respect, gentlemen, you are to consider 
all the evidence in this case ; her own testimony, the testimony 
of the doctors as to the pain and inconvenience which she has 
suffered the past eighteen months or since the accident occur- 
red, and the long weary weeks that she had to remain in bed 
lying on her back with a weight tied fast to her foot, and the 
weeks that she had to lie on her back in a plaster of paris 
cast unable to move, and then the pain that she suffers when 
she attempts to bear weight upon this leg, and the evidence 
that her leg is now one inch shorter than the other, and always 
will be one inch shorter than the other, and that she may be 
compelled to walk on crutches the rest of her life, and any 
pain and suffering which that may produce. There is no 
measure which we can give you by which you can reach a 
conclusion as to what Mrs. Zeiters ought to receive for this 
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pain and suffering; you must reach that conclusion your- 
selves * * *." 

What we said was supported by the g^eat weight of the 
evidence. It appeared that the plaintiff, Cordelia K. Zeiters, 
was a permanent cripple ; that her suffering had been intense 
and long continued, and was likely to continue in the future. 
We find no fault with the amount of this verdict. We do 
not think it is excessive. 

Nor do we think the verdict in favor of the husband is 
excessive. According to the plaintiff's testimony, and the ap- 
pearance of Cordelia K. Zeiters, there could he no question 
but that she was incapacitated for the rest of her life from 
performing the ordinary duties of a housewife. The undis- 
puted evidence was that before the accident she was in ex- 
cellent health and an active worker. She has now been trans^ 
formed into a financial charge upon her husband. Her house- 
hold duties were performed by the husband alone, assisted by 
his aged mother, to whom he paid $5.00 a week, but it appeared 
from the evidence that she was not able much longer to con- 
tinue these services, and that the plaintiff, Millard F. Zeiters, 
would be required to employ other help which would cost 
more. He also lost the companionship of his wife who through- 
out many weary weeks was either confined to her hed at 
home, or to a bed in some hospital. The jury evidently took 
into consideration that the expense of keeping a servant to 
perform the duties which had theretofore been performed by 
the plaintiff's wife, would not stop the pasrment of weekly 
wages ; boarding and lodging of a hired servant were evidently 
taken into account. While the plaintiff was able to secure 
the services of his mother for $5.00 a week, he testified that 
she could no longer serve him because of her age, and that a 
younger woman would cost more. It did not appear that 
the plaintiff^s expenses for doctor bills and for probable nurs- 
ing had ceased at the trial. There was testimony that the 
fractured hip bone did not knit even after new bone had 
been grafted into it at the hospital in Philadelphia. The jury 
evidently took into further consideration . that the expense 
of the plaintiffs for medical attendance would be continuous. 
The jury was also justified in taking into consideration the 
age, health and testimony as to the condition of life of the 
pbintiff, Cordelia K. Zeiters, and in making an estimate as 
to her proper expectancy of life. Takinp^ all these matters 
into consideration the jury was perfectly justified in reaching 
the conclusion that if this woman, who was then thirty-eight 
years of age, would live thirty or forty years longer, which 
was probable, that the husband in that time might easily be 
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called upon to expend the amount of the verdict or even more, 
and we do not think that $10,000, which, under our instruction 
th^ found to be the present worth of the damage which the 
plaintiff, Millard F. Zeiters sustained, is at all excessive. A 
much lar^ verdict mig^t easily have been sustained by the 
evidence m this case. 

The third, fourth, fifth and sixth reasons for a new trial 
are formal and are over-ruled. We have passed upon the 
third in disposing of the motion for judgment non obstante 
veredicto, and we think there was ample evidence to sustain 
the verdict in this case. 

The seventh and eighth reasons for a new trial refer to the 
admission by the Court of evidence of subsequent conduct 
on the part of these defendants. It appeared from the evi- 
dence of the occupants of the defendants car that immdiately 
after the accident the defendant, Samuel H. Zimmerman, the 
witness, Sol. Zimmerman, and the witness, Mamie Rboads, 
fi[ot out of the car ; that verjr shortly afterward the def endant^ 
Samuel H. Zimmerman, said to the witness, Mamie Rhoads, 
'^Step inside"; that when they came to a street in Middle- 
town which was a byway and not the main highway to High- 
spire and Harrisburg, the defendant, Samuel H. Zimmerman, 
said, ''We will turn in this way", and then turned from the 
main highway and took a by-road back to Highspire, and that 
shortly after they stepped into the car the defendant, Cora 
Zimmerman, tapped the witness, Mamie Rhoads, on the 
shoulder and said to her and the other people in the car : ''Don't 
say an3rthing about this", or "We won't say anything about 
this". The plaintiff offered to prove sevend matters for the 
purpose of showing the recognition by words and conduct 
of the defendants of their conscious recognition of their wrong, 
upon which the plaintiffs expected to base the inference of 
the weakness of their cause. We over-ruled the defendants' 
objection and admitted the evidence. 

Two days after the accident the defendants met the witness, 
Mamie Rhoads, in Reading, whereupon the defendant, Cora 
Zimmerman, took the witness, Mamie Rhoads, into another 
room, inquired whether she had told anybody about what took 
place at the time of the accident, and then said to her, "Don't 
say anything to anybody about what happened Sunday", or 
words substantially to that effect. This the plaintiffs offered 
to prove for the purpose of showing the attempt on the part 
of the defendant, Cora Zimmerman, to suppress evidence, and 
being a matter from which an inference of conscious fault 
might be drawn effecting the integrity of the defendants, to 
be followed by proof that the car in question was the property 
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of Samuel H. Zimmerman, and G)ra Zimmerman, defendants. 
We over-ruled the objection and our ruling is the basis for the 
eighth reason for a new trial. We think this evidence was 
properly admitted. We believed the offer of plaintiffs for the 
purpose expressed at the trial to be supported and authorized 
by Moriarty vs L. C. & D. Railway Co., L. R. 5 Q. B. Cases, 
314, wherein it was said by Cockbum, C. J. : — 

'^The conduct of a party to a cause may be of the highest 
importance in determining whether the cause of action in 
which he is plaintiff, or tne ground of the defense if he is 
defendant, is honest and just. Just as it is evidence against 
a prisoner that he said one thing at one time and another at 
another, as showing that the recourse to falsehood leads fairly 
to an inference of guilt. Anything from which such an in- 
ference can be drawn is cogent and important evidence with a 
view to the issue." 

This opinion was quoted with approval by Mr. Justice Fell 
in McHugh vs McHugh, 186 Pa. 202. 

It appeared to us that there was a manifest purpose on the 
part of Cora Zimmerman, one of the owners of the car, to 
either suppress or fabricate testimony which, while it does 
not raise a presumption of law, justified a finding against the 
l^ilty party as furnishing "strong evidence that he knew per- 
fectly well that his cause was an unjust one". Dundas' Estate, 
213 Pa. 636. 

We think the evidence offered for the purpose suggested in 
the offer was admissible and the seventh and eightii reasons 
for a new trial are over-ruled. 

We will consider the defendants' ninth, thirteenth, four- 
teenth, twenty-third and twenty-fourth reasons for a new 
trial together. The defendants complain that in the ninth 
reason we erred in admitting plaintiffs' Exhibit No. 1, being 
a certified copy of the application of Samuel H. Zimmerman 
and Cora M. Zimmerman, the defendants, for the registration 
of a Studebaker car, under date of July 1, 1919, for the pur- 
pose of showing the ownership of the car in question ; in the 
13th reason that we erred in affirming the plaintiffs' third 
pioint as to the fact of the registration of this vehicle and the 
fact of its joint use by the defendants as sufficient to establish 
a prima facie case of ownership and control ; in the fourteenth 
reason that we erred in afiirming the plaintiffs' fourth point 
for charge, to the eflPect that the jury was not bound to be- 
lieve the testimony of the defendants that Cora Zimmerman 
was not a joint owner of the car ; in the twenty-third reason 
that we erred in that part of the charge relating to the owner- 
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ship of the car ; and in the twenty-fourh reason that we erred 
in another part of our charge relating to said ownership. 

Section oO, of the Act of 1919, P. L. 678, relating to motor 
vehicles provides that: — 

"In any proceedings for the violation of the provisions of 
this Act, or for damages growing out of the use or operation 
of a motor vehicle, the registration number displayed on such 
motor vehicle shall be prima facie evidence that the owner 
of such vehicle was then operating the same". 

This Section was in force at the date of the accident. On 
July 1, 1919, the defendants applied for registration of their 
automobile in which they were riding at the time of the acci- 
dent some months later. They then made affidavit that they 
were the joint owners of this car, as will appear by reference to 
plaintiffs Exhibit No. 1. At the trial both defendants testi- 
fied that the car was owned solely by the defendant, Samuel 
H. Zimmerman and that the defendant, Cora Zimmerman was 
not in any way the owner thereof. This raised a disputed 
question of fact which we submitted to the jury. Similar 
procedure was adopted by the Court below in Holtzheimer 
et ux. vs Lit Brothers, 262 Pa. 150. In that case the fact 
that an automobile truck which collided with a pedestrian 
bore the name of the defendant company is sufficient to es- 
tablish not only a prima facies that defendant was owner of 
the truck, but that it was then in charge' of the defendant's 
servant or employee, and is sufficient to carry the case to 
the jury even though there is direct testimony on the part of 
the defendant to rebut the presumption. In the case at bar we 
submitted to the jury on the question of ownership, the testi- 
mony of the defendants as to the ownership of the car, and 
the further fact that they were in possession of it at the time 
of the accident, one of whom being the driver, and together 
with their affidavit made a few months before the accident 
that they were the joint owners of the car, followed by other 
evidence that there was no change in the registration or 
ownership of the car filed in the Highway Department of the 
Commonwealth of Pennsylvania during the time that elapsed 
between July 1, 1919 when the first registration affidavit was 
filed, and the date of the accident. Williams vs Ludwig. 
Floral Co., 252 Pa. 140, is also in support of our action in sul^ 
mitting the question of ownership to the jury. The very pur- 
pose of registering a vehicle is for the identification of owner- 
ship and responsioility, the proof of which makes out a prima 
facie case. The objection that the affidavit was made five 
months before the accident is of no merit, because if owner- 
ship is shown in it at the time the automobile was purchased 
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the presumption of the continuance of such situation is raised, 
especially when proof was actually furnished and it was ad- 
mitted by the defendants that there was no change of owner- 
ship after the date of registration. What we said about posses- 
sion and use being evidence of ownership and control of per- 
sonal property is well settled in Pennsylvania. We advised 
the jury that they were the judges of the credibility of all the 
witnesses ; no harm was done, therefore in affirming plaintiffs' 
fourth point for charge. 

We next come to consider the tenth reason for a new trial, 
which complains that we erred in refusing to strike a question 
and answer from the record, and to withdraw a juror and 
continue the case. In cross examining the witness, Solomon 
Zimmerman, Mr. Geyer asked the following questions : 

Q. Did you help to examine the car? 

A. No sir, 

Q. You helped to wash the blood off didn't you? 

A. I did not, I did not know there was any blood on the 
car. 

Q. When you came to Highspire didn't you and "Sam" 
wash the blood off the car? 

A. No sir. 

To this examination, defendants objected and requested that 
the question and answers be stricken from the record and that 
the Court, unless followed by proof, instruct the jury to dis- 
regard it, to which Mr. Geyer of counsel for plaintiffs made 
reply : "I am satisfied that the order be made and be followed 
by proof". At the close of the trial a written motion was 
made hy counsel for defendants setting forth the record and 
requesting that a juror be withdrawn and the case continued. 
The plaintiffs attempted to prove the insinuation contained 
in this cross examination by recalling the witness, Mamie 
Rhoads, who testified as follows: 

**Q. Did you see Samuel H. Zimmerman and Sol. Zim- 
merman doing anything at the front of the car? 

A. I did see Mr. Samuel and Mr. Sol. Zimmerman outside 
of the car, yes. 

Q. Where were they? 

A. In the front of the car. 

Q. What did they do? 

A. They were,^ I cannot just tell what they were doing, 
but remember seeing them there doing something around the 
light and like brushing something and doing something at the 
car in front. 

Q. At which part of the car? 

A. Well somewhere right in the front". 



448 DAUPHIN COUNTY REPORTS Vol. 24 

• Cordelia K. Zeiters et al vs Samtiel H. S^immermaii, et aL 

We think this testimony removes the sting of this excep- 
tion and objection. The testimony showed that not only was 
the plaintiff, Cordelia K. Zeiters injured but that the plaintiff, 
Millard F. Zeiters sustained an injury to his head and that 
there was a pool of blood upon the ground at the point where 
the accident occurred. We think, knowing what had happened, 
and that the defendant and his witness had cleaned some- 
thing off the front of the car, it was not improper on cross 
examination to ask the witness whether they had taken blood 
off the front of the car. Our refusal to strike the questions 
and answers from the record, to withdraw a juror and con- 
tinue the case was justified by the evidence adduced at the 
trial; we think no substantial error was committed by coun- 
sel for plaintiffs in his said cross examination and no serious 
injury was done to the defendants thereby. 

Complaint is also made that the Court did not instruct the 
jury to disregard the inference to 1)6 drawn from the questions 
and answers, relating to there being blood on the front part 
of the defendants' car. At the conclusion of our charge to the 
jury we inquired (see notes, page 341) "Is there an3rthing 
farther, gentlemen, before I answer the points"? Counsel 
for defendants made several suggestions with regard to the 
charge which were promptly considered by us. They made 
no suggestion that we over-looked their request to instruct 
the jury that inasmuch as the plaintiffs failed to prove that 
there was blood upon the front part of the defendants' car the 
jury should disregard that testimony. It is rather late now 
for them to complain of an over-sight to which they failed 
to draw the Court's attention. 

The defendants' eleventh, twelfth, sixteenth, eighteenth and 
nineteenth reasons relate of the Court's affirming ox refusing 
certain of the points of the plaintiffs and defendants. They 
will be considered together. As we have before stated, this 
was not an action in which it was averred that the defendants 
were joint actors in the trespass; but the statement averred 
and the evidence proved that the defendants were owners of 
an automobile owned for their common pleasure and conven- 
ience, in which they were both ridine for the common pur- 
pose, to-wit : their pleasure and entertainment and the pleasure 
and entertainment of their relatives and friends as their own 
invited guests ; that the automobile was operated for this pur- 
pose by the defendant Samuel H. Zimmerman, so carelessly 
that the plaintiffs sustained injury. Acording to plaintiffs' 
testimony the negligence consisted of running along the public 
highway at a high rate of speed, without lights in use as re- 
quired by law and the circumstances, and over-taking people 
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lawfully upon the highway, without sounding any warning 
and while diey were walking at the side of the road negli|g:ently 
and carelessly running into them. We think the plaintiffs' 
action is based upon and supported by Berry on the Law of 
Automobiles (2nd Ed. page 735); Grouse, et al. vs Lubin, 
260 Pa. 329 and other cases cited by us in over-ruling the 
defendants' motion for judgment non obstante veredicto; also 
by Bell vs Jacobs, 261 Pa. ^, in which case the defendant had 
secured an expert workman to make repairs to his automobile, 
and before leaving it at the repair shop\they were taking it for 
a drive to see what was needed. The workman acted as 
chauffeur and the defendant sat beside him but made no re- 
quest or suggestion as to driving the car. It was the defend- 
ant's car and he acquiesced in what the workman did and it 
was held that he could not be excused because he was not 
personally at the wheel. It was there held "a man out riding 
m his car is not relieved from responsibility for its manage- 
ment because with, his permission another is acting as driver ; 
and this is especially so when the owner tacitly assents to the 
manner in which the car is driven. There is a presumption 
not here rebutted, that the owner present in his car has power 
to control it". In the case at bar, the defendant, Mrs. Zim- 
merman was riding in the car on a Sunday afternoon's pleasure 
trip, with her particular woman friend and associate bv her 
side. According to her own testimony she was looking ahead ; 
there was nothing to distract her attention ; she made no sug- 
gestion or comment as to the rate of speed or the condition of 
the light on the road ahead. When we consider the distance 
the car ran after the accident before the defendant could stop 
it the Jury could draw a very correct conclusion as to the 
rate of speed the car was being driven and as Cora Zimmer- 
man, the defendant, made no protest as to the speed the car 
was being driven, or the condition of the lights, she must be 
considered to have tacitly consented thereto and if the driver 
of the car was negligent she cannot escape liability for such 
negligence. 

The defendants' eighteenth reason over-looks the entire 
claim as contended in plaintiffs' statement and in the evidence, 
that the claim is not for the concert of action, negligent in its 
character, but for joint liability for the negligent one who was 
driving the car for their joint purpose, and the nineteenth 
reason is without merit "The Doctrine of respondeat superior 
is not limited to an actual service or employment but covers 
conditions such as this, in which one is bound for the negli- 
gent conduct of another, although there was no specific em- 
plojrment. Crawford vs Mcllhinney, supra; Kayser, et al. v§ 
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Van Nest, 125 Minn. 277, 146 N.W. 1091, 51 L.R.A. (N.S.) 970; 
Stowc vs Morris, 147 Ky. 386, 144 S.W. 52, 39 L.R.A. (N.SO 
224; Smith vs Jordan, (Supreme Judicial Court of Mass.) 9/ 
N.E. 761 ; Klauder vs McGrath, 35 Pa. 128, explained and con- 
strued by Mr. Justice Potter in Wiest vs Traction Co., 200 Pa. 
154; Sweitzer vs Sherwood, et al., 80 Wash. 19, 141 Pacific 
181, Annotated Cases 1917.A, 216. 

Complaint that the Court erred in affirming the plaintiffs' 
sixth point for charge forms the fifteenth reason for a new 
trial. This point very closely follows the opinion of the Su- 
preme Court written by Mr. Justice Woodward in Heslop vs 
Heslop, 82 Pa. 540. 

In defendants' twenty-first reason for a new trial they com- 
plained that we erred in stating to the jury as part of our 
charge relating to the question of contributory negligence of 
the plaintiffs, that the defendants and their witnesses testi- 
fied "they did not see anything at all with the exception that 
something black appeared suddenly before the car and they 
ran over it". In a very early part of our charge we instructed 
the jury (see notes, page 324) 

"You are to find a verdict in this case on the one side or 
the other upon the evidence which you have heard from the 
witnesses on the stand; that is the oral evidence and docu- 
mentary evidence which we shall submit to you and which 
you will take out with you and consider and examine in order 
to aid you to make up your verdict. You are not to consider 
any outside evidence, — as suggested by Mr. Hain, — ^that you 
may have heard if you have heard any; you are to confine 
yourselves, gentlemen, exclusively to the evidence that you 
have heard from the witnesses in this case, and if you do that, 
if you consider what evidence you have heard upon the one 
side and upon the other and base your verdict upon that evi- 
dence, then you will have performed the duty which has been 
entrusted to you by the law and which duty under the law 
you arc bound to perform. You are the judges of the evi- 
dence, that is to say, it is your duty to weigh the evidence 
and consider it all ; it is also your function to remember all 
of the evidence and you are also the judges of the credibility 
of the lyitnesses in this case * * * so you see, gentle- 
men, of the jury, the testimony, its weight and the credibility 
of the witnesses is for you * * it will not be necessary 
for the Court to refer to it (the testimony) to any great ex- 
tent ; and when we do refer to it, it will only be to such parts 
of the testimony as may be necessary to illustrate what we 
have in mind. If we should misquote the testimony, that is 
to say, if we. should unintentionally say or state that* the wit- 
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nesses said thus and so when your recollection is that the 
witnesses did not say it, you are to take your recollection and 
not the Court's because it is your duty to remember the testi- 
mony. I may be mistaken or may have misquoted it, not 
willingly or consciously, but in any event your recollection 
must govern and not ours", 

Wi& this instruction pressed upon the attention of the 
jury, how could they have been misled by what we said in 
the part of our charge which is mentioned in the defendants' 
twenty-first reason for a new trial, even if it were true that 
the defendants did not at any time testify that they had run 
over a black object? It will be noted, however, that we said 
"the defendants and their witnesses". The witness, Mrs. 
Sprucebank testified for the defendants (see notes, page 291) : 

"Q. Just describe in your own words what you saw and 
heard at the time of the accident? 

A. I saw nothing, there was a bump and then I saw a 
black object ' 

Q. What knowledge had you of the accident? How did 
you learn that something had occurred? 

A. Well by the thump of the car and seeing a black object. 

Q. You heard a thump, and you saw a black object? 

Ak Yes sir, I did because it seemed like coming in the 
window that I was sitting to or the glass or what you may 
call it 

Q. You could not see the dbject before the bump? 

A. No sir. 

Q. Could you distinguish when you did see it to tell what 
the object was? 

A. Positively not" 

Considering^ therefore what we said to the jury with respect 
to remembenng all of the evidence, coupled with the testi- 
mony of Mrs. Sprucebank, a witness for the defendants, that 
she saw a black object, we think the twenty-first reason for 
a new trial is utterly without merit. 

Nor do w« think there is any merit in defendants' twenty- 
second reason for a new trial complaining that the jury may 
have been misled by that part of our charge in which we sug-* 
gested the value in dollars of the services of Mrs. Zeiters. A 
careful reading of the paragraph from which defendants quote 
will show that we did not suggest to the jury any value of said 
services whatsoever, but we did endeavor to aid the jury to 
reach an understanding of the meaning of the term ^present 
worth". We expressly cautioned them not to be governed in 
any way by the amounts mentioned by us in the following 
language: 



452 DAUPHIN CX)UNTY fUSPORTS Vol 24 

CordtHt K. Zeitert et aL Yt Samoel H. Zimmerman, et iL 

"You are not to take my fii^res, eentlemen, as facts, but 
simply as an illustration of how to mauce op your verdict after 
you get to that point in this case". 

Certainly the jury could not have been misled by what we 
said, nor could they have misunderstood our instruction. 

What we have said with regard to defendants' twenty- 
second reason for a new trial applies with equal force to the 
matters about which they complain in the twenty-third reason, 
which we discussed heretofore. We need only say that at 
the conclusion of the instruction with regard to joint owner- 
shipwe said : 

'That is only offered as an argument and you are to con- 
sider it only as an argument and not as evidence pertaining 
to this case.'' 

Followed by this instruction, we do not see how the jury 
could have been misled by the illustration contained in this 
complaint 

Still further commenting upon defendants' twenty-fourth 
reason for a new trial, we need only add that what we said 
to the jury was ampl^ justified by the testimony of Samuel H. 
Zimmerman, beginnmg on page 234 of the notes, and the 
testimony of the defendant, C^ra M. Zimmerman, found in 
the notes, page 251. We submitted the question of the effect 
the admissions made by the defendants with regard to the 
affidavit which they had signed and sworn to m order to 
secure registration of their automobile would have upon their 
credibility, which question we left to the jury when we in- 
structed them: 

'That is for you because you are the judges of the credibility 
of the witnesses and when witnesses go on the stand and 
admit that in making an affidavit like this, they swore falsely 
to something that was not true, vou have a right to consider 
how far that affects their credibility as to everything they 
testified to in this case. You are the judges of the credibility ; 
that is for you and not for the G>urt' . 

We think this instruction did not bear too heavily upon 
the defendants nor did it press a burden upon them which they 
were not bound to carry. Our instruction was justified by the 
ruling of the Supreme G>urt in Heslop vs Heslop, supra, and 
the complaint contained in the said twenty-fourth reason of 
the defendants is without merit. 

We have disposed of the defendants' twenty-fifth and twen- 
ty-sixth reasons for a new trial in our discussion of their mo- 
tion for judgment for defendants, non obstante veredicto and 
the motion of defendant Cora M. Zimmerman for judgment 
in her favor non obstante veredicto. 
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We are of the opinion therefore that there was no substan- 
tial error committed in the trial of this case ; that the defend- 
ants' reasons for a new trial are without merit and the motion 
of the defendants for a new trial is over-ruled. Judgment 
may be entered in favor of the plaintiffs and against the de- 
fendants upon the payment of the jury fee. 
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Corporation*— Taxatioii--1Vtt on corporate iadabttdneia 

Act of Jidy 15, 1919. 

Under the constitution of the United States, the Commonwealth 
of Pennsylvania cannot impose upon a foreign corporation the duty 
of requinng its non-resident treasurer, when paying outside of the 
•tate the interest due on its bonds, to deduct from such interest the 
tax due to the commonwealth from holders of bonds residing in Penn- 
sylvania* 

The act of July 15, 1919, P. L. 958, cannot be enforced against a 
foreign corporation, whose treasurer is a non-resident of Pennsylvania. 

Appeal from settlement for tax on corporate loans. C. P. 
Dauphin County, No. 70 Commonwealth Docket 1920. 

Geo. Ross Hull, for plaintiff. 

Olmsted, Snyder & Miller, for defendant. 

Hargest, P. J., December 15, 1921. 

This is an appeal by the defendant from the settlement of 
an account by the Auditor General and State Treasurer for 
a tax on loans for the year 1919. It was submitted to the 
Court under a stipulation that trial by jury be dispensed with, 
pursuant to the provisions of the Act of April 22, 1874, P. L. 
109. 

FACTS. 

The facts which have been agreed upon by counsel, we 
find as follows: 

1. The American Ice Company is a corporation of the State 
of New Jersey, having its principal place of business, office 
and treasury, m Jersey City, New Jersey. 

2. During the year 1919, and for a number of years prior 
thereto, the company was registered to do business within the 
State of Pennsylvania, and actually carried on part of its 
business within the State of Pennsylvania. 

3. The treasurer of the company, during all of the year 
1919, and during the prevdous years of the company's exist- 
ence, resided in the State of New Jersey, and performed his 
duties as treasurer in Jersey City, in the State of New Jersey. 

4. All the evidences of the company's indebtedness were 
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created and issued under the authority of the laws of the 
State of New Jersey. The interest accruing from time to time 
thereon, is payable, and actually paid, in Jersey City and New 
York City, and not elsewhere, and was there paid dturing the 
year 1919. The right to interest is evidenced by coupons 
payable to the bearer, which, when due, are separated from 
the bonds and presented for payment in Jersey City or New 
York City. 

5. During the year 1919 the defendant had outstanding 
$6,264700 of bonds ; $586,000 of which were owned by indi- 
vidual residents of the State of Pennsylvania. Upon $522,000 
a full year's interest was paid by the defendant, and upon the 
remaining $64,000 only six months' interest was paid. All of 
said interest on said $586,000 was paid after the passage of 
the Act of July 15, 1919, P. L. 958. All of the said interest 
paid upon the total amount of bonds owned by individual 
residents of the State of Pennsylvania was paid by the com- 
pany's treasurer at the company's office located outside of the 
State of Pennsylvania. 

DISCUSSION. 

The tax sought to be collected in this case is the personal 
property tax, due from individual residents of Pennsylvania, 
on the evidence of indebtedness held and owned by them. It 
is imposed by the 4th Section of the Act of June 30, 1885^ P. 
L. 193, and the 18th Section of the Act of June 17, 1913, P. 
L. 507. This latter Act was amended by the Act of June 16, 
1919, P. L. 958, and the Commonwealth claims the tax in 
this case by virtue of that amendment, the language of which 
is as follows : 

"The provisions of this section shall apply to all foreign cor- 
porations, duly registered and doing business in this State, 
without regard to whether the treasurers or other fiscal offi- 
cers of such corporations whose duty it may be to pay the 
interest on obligations of the character aforesaid may be resi- 
dents or non-residents of this Commonwealth." 

The purpose of this amendment was to impose on the non- 
resident treasurers of foreign corporations the duty of acting 
as agents for the Commonwealth of Pennsylvania in collect- 
ing the tax due from the individual residents of Pennsylvania 
who own bonds of such corporations. The tax upon the loans 
of corporations is not a tax laid on the company, but on each 
individual resident holder of the bonds of the corporation; 
and the corporation, or its treasurer, is merely the agent of 
the Commonwealth, or the instrument for the collection of 
the tax, Commonwealth vs Lehigh Valley Railroad Company, 
104 Pa. 89. 
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The failure of the treasurer to deduct the tax from the in- 
terest due to owners of the bonds resident in Pennsylvania, 
makes the corporation liable for the tax. Commonwealth vs 
Phila. R. C. & I. Co., 137 Pa. 481 ; Commonwealth vs Delaware 
Division Canal Co., 123 Pa. 594. The question is, therefore, 
whether the Commonwealth can require a non-resident treas- 
urer of a foreign corporation to act for it outside of the terri- 
torial limits of the State, and impose a penalty upon the cor- 
poration for his failure so to do. 

This question is no longer open to discussion. The case 
of Commonwealth vs New York, Lake Erie & Western R. R. 
Co., 153 U. S. 628, 646, which reversed the Supreme Court of 
Pennsylvania (129 Pa. 463, 129 Pa. 429), clearly settles it. In 
that case Mr. Justice Harlan, speaking for the Court, said : 

'The New York, Lake Erie & Western Railroad Company 
is not subject to regulations established by Pennsylvania in 
respect to the mode in which it shall transact its business in 
the State of New York. The money in the hands of the com- 
pany in New York to be applied by it to the payment of in- 
terest, which by the terms of the contract is payable in New 
York and not elsewhere, is property beyond the jurisdiction 
of Pennsylvania, and Pennsylvania is without power to say 
how the corporation holding such money, in another state, 
shall apply it, and to inflict a penalty upon it for not applying 
it as directed by its statutes ; especially may not Pennsylvania, 
directly or indirectly, interpose between the corporation and 
its creditors, and forbid it to perform its contract with cred- 
itors, according to its terms and according to the law of the 
place of performance. No principle is better settled than that 
the power of a state, even its power of taxation, in respect to 
property, is limited to such as is within its jurisdiction." 

The Supreme Court of the United States reversed the Su- 
preme Court of Pennsylvania, which had sustained the right 
of the Commonwealth to require the non-resident treasurer 
to deduct and pay the tax. The Commonwealth, however, 
presented the same question again, on a different state of 
facts, in the case of Commonwealth vs the New York Central 
& Hudson River R. R. Co., 14 Dau. Co. Rep. 68, and Judge 
Kunkel, after carefully considering the subject, came to the 
conclusion that the Commonwealth could not, consistently 
with the Constitution of the United States, impose upon the 
New Yor Central & Hudson River R. R. Company the duty 
of deductincf from the interest paid in New York to the hold- 
ers of bonds resident in Pennsylvania, the tax due thereon 
from such residents. 
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In the case of Commonwealth vs the Barrett Mfg. Co., 246 
Pa. 301, another effort was made to collect this tax. In that 
case the treasurer was a non-resident. He sent money from 
New York to the Land Title & Trust Company in Phil- 
adelphia, which corporation was expressly designated on the 
coupons to make the payment of interest. The Commonwealth 
contended that, because the company made the the Land Tide 
& Trust Company in Philadelphia its agent for this purpose, 
it came into the State to perform this function, and that in 
requiring the company to deduct the tax when paying the 
same through its agent in Pennsylvania, no extra territorial 
effect was given to the act. 

The Supreme Court of Pennsylvania, however, did not agree 
with this construction, but followed the case of New York, 
Lake Erie & Western R. R. Co. vs Pennsylvania, 153 U. S. 
628, in holding the tax invalid. 

Further discussion of this question seems unnecessary. The 
Commonwealth of Pennsylvania cannot, constitutionally, im- 
pose upon a foreign corporation the duty of requiring its non- 
resident treasurer, when paying, outside of the State, the inter- 
est on its bonds, to deduct from such interest the tax due to 
the Commonwealth from the holders of the bonds residing 
in Pennsylvania. 

CONCLUSIONS OF LAW. 

We, therefore, conclude: 

1. That the Commonwealth of Pennsylvania cannot, con- 
sistently with the Constitution of the United States, impose 
upon the American Ice Company the duty, when paying in 
the city of New York or Jersey City the interest due upon 
its evidence of indebtedness held by residents of Pennsyl- 
vania, of deducting from the interest so paid, the amount of 
tax assessed upon such evidences of indebtedness owned or 
held by residents of Pennsylvania. 

2. The Act of July 15, 1919, P. L. 958, cannot be constitu- 
tionally enforced against the defendant company whose treas- 
urer is a non-resident of this State. 

Judgment is, therefore, directed to be entered against the 
Commonwealth and in favor of the defendant company, un- 
less exceptions be filed within the time limited by law. 
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